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To the Members of the International Association 
of Insurance Counsel 


Those who were present at the meeting at French Lick were informed by me that my 
hope for a successful administration rests primarily upon the belief that I will receive not 
only forbearance but active assistance from all of our eleven hundred members. Without 
such assistance our Association can do but little, but with it, much constructive and bene- 
ficial work can be done. 


As lawyers, we owe a duty to the public and to our clients which transcends our private 
interests. In a sense we are the architects of society and we must remember always that 
the structure thereof can seldom rise higher than the plans conceived by us. We must do 
what we can to abolish the vast number of fu‘ile and defective laws. We must bend every 
effort to clear the dockets of the courts of the plethora of costly, oppressive and ineffective 
suits which paralyze the orderly processes of the law and which irritate the people and bur- 
den them with unnecessary taxation and expense. 


To accomplish these ends and to thus benefit our insurance clients and society as a 
whole will be the primary aim of our Association during the coming year. 


Our Convention meeting was instructive and enjoyable. By-laws were adopted which 
will increase our efficiency and greatly facilitate our progress. The addresses presented 
were educational and inspiring. The Enterta‘nment Committee did its work well, and the 
Indiana delegation converted the torrid weather of summer into the delightful coolness of a 
May morning. 


I strongly urge each member to study carefully the report of the Committee on London 
Lloyds, report of the Casualty Committee, report of Committee on Fidelity and Surety, re- 
port of the Health and Accident Committee, and the report of the Canadian Committee on 
the foregoing subjects which appeared in the July, 1934, issue of the Insurance Counsel Journal. 
These reports clearly set forth what each of us can do to bring about beneficial insurance 
legislation, and to cause the repeal or amendment of unjust and oppressive laws. For those 
who live in states where Legislatures are in session next year, these suggestions are especially 
timely. Eternal vigilance is necessary to prevent the enactment of statutes, upon tax and 
other matters, which will adversely affect the interests of our clients. Our Association will 
be represented by a Legislative Committee in each state. If legislative matters of impor- 
tance are called to its attention, it will act promptly. The Legislative Committees of all 
the states will report to your President, who will cooperate with them to the fullest extent. 


I will be glad to correspond with members in regard to insurance subjects which they 
think deserve attention. Furthermore, I will be very grateful for any suggestions or crit- 
icms which will benefit our organization. 


May I take this occasion to express again my great appreciation for your confidence 
and for the honor you have conferred upon me. 


Cordially yours, 


WALTER R. MAYNE. 


St. Louis, Missouri, 
October, 1934. 





INSURANCE COUNSEL JOURNAL October, 1934 








Officers and Executive Committee 


President 


WaLTER R. MAYNE 
St. Louis, Missouri 


Vice-Presidents 


O.iveR R. BECKWITH RussELL M. KNEPPER J. Roy Dicktre 
Hartford, Conn. Columbus, Ohio Pittsburgh, Penn. 


Secretary-Treasurer 


Joun A. MILLENER, 
Rochester, N. Y. 


Executive Committee 
The President For the Term of Two Years 
The Vice-Presidents | LoweLL WHITE 
Secretary-Treasurer | Ex-Officio Denver, Colorado 


Geo. W. Yancey, " Marion N. CHRESTMAN 
Last Retiring Pres. Dallas, Texas 


Birmingham, Ala. GARNER W. DENMEAD 


Baltimore, Md. 


For the term of One Year 
For the Term of Three Years 


Harry S. KNIGHT 
Sunbury, Penn. 

Joun G. McKay P. E. REEDER 
Miami, Florida Kansas City, Mo. 


Joun F. Warp R. G. Rowe 
Columbus, Ohio Chicago, Illinois 


ARTHUR G. POWELL 
Atlanta, Georgia 











PURPOSE 


The purpose of this Association shall be to bring into closer contact by 
association and communication lawyers, barristers and solicitors who are resi- 
dents of the United States of America, or any of its possessions, or of the Domin- 
ion of Canada, who are actively engaged wholly or in (substantial) part in the 
practice of that branch of the law pertaining to the business of insurance in 
any of its branches, and to Insurance Companies; for the purpose of becoming 
more efficient in that particular branch of the legal profession and to better 
protect and promote the interests of Insurance Companies authorized to do 
business in the United States or Dominion of Canada; to encourage cordial 
intercourse among such lawyers, barristers and solicitors, and between them 
and Insurance Companies generally. 


























October, 1934 


INSURANCE COUNSEL JOURNAL 


Page 3 


Proceedings of the Annual Meeting of International 
Association of Insurance Counsel 


FRENCH LICK, INDIANA 
August 22, 23 and 24, 1934 


The annual meeting of the International 
Association of Insurance Counsel convened 
in the Convention Hall of the French Lick 
Springs Hotel, French Lick, Indiana, on 
August 22nd, 1934, at 10:30 A. M., with 
George W. Yancey, of Birmingham, Alabama, 
President of the Association, in the Chair. 


First SESSION 


President Yancey: 


The annual meeting of International Asso- 
ciation of Insurance Counsel will please come 
to order. 

It is with pleasure that I introduce to you 
the Commissioner of Insurance of the State 
of Indiana, the Hon. Harry McClain. 


Mr. McClain: 


An eminent white divine once asked a rather 
ignorant darkey preacher his method of producing 
a sermon. This darkey, without any hesitation, 
said: “Well, boss, first ah tells ’°em what ise gwine 
to tell; then ah tells ’em; and lastly ah tells °em what 
I done told. Even then mighty few of ’em get it.” 
And if you dont get what I have on my mind this 
morning, it wont be your fault; it will be due to 
the rambling manner in which I speak to you. 

In know you men realize that you are welcome 
to the garden spot of the world—Indiana. I know 
that the events of yesterday, at least, impressed upon 
the minds of four of you that you are welcome 
here. (Laughter). And we want you to know that 
here in this beautiful spot in the Southern part of 
Indiana, here in Orange County, you will find real 
old-fashion Hoosier hospitality. 

We want to you to be at home. We know you 
are going to have an enjoyable convention; we know 
it is going to be interesting to you; we want you to 
feel that you are welcome, welcome in every sense 
of the word. 

I am particularly glad that I do have this oppor- 
tunity to welcome you to Indiana, since you men 
engaged in the profession of the law have inter- 
mingled that profession with what I believe is the 
greatest business in America today. You men are 
engaged in a real work; and there is real work to be 
cone in the business of insurance today. The public, 
more than ever before, must be sold that insurance 
is essential to their well being, that the institution 
of insurance is an institution that is financially sound 
and that the insurance companies are financially able 
to assume the contracts and to perform those con- 
tracts as equitably and as promptly as ever before. 

There is a real work to be done, and you men 
have a real part in a real job. I know that you are 
going to do that work in a wonderful way. 


Again, I want to tell you that you are welcome 
to Indiana. We hope that you will come back 
often,— 


Back to Indiana, 
Back where the sunshine’s brighter, 
And the air is lighter, 
And the moonshine is more mellow than any 
other place on the face of God’s earth! 
(Applause. ) 


President Yancey: 

The Chair recognizes Hon. William O. 
Reeder, of St. Louis, Missouri, Chairman of 
your Executive Committee. 


Mr. Reeder: 

Mr. McClain, we appreciate very much, sir, your 
kind words of welcome. We also appreciate the 
splendid weather that you have so kindly arranged 
for us. Those of us who live in this region of the 
country know well what hot weather is and we may 
believe you, sir, when you say now that this is the 
garden spot of the world. 

So far, from my observation and from my ex- 
perience, we have already had a delightful time. 
It is not everybody who can be held up. It is some- 
thing that possibly comes only once in a lifetime. I 
enjoyed it immensely. (Laughter.) 

President Yancey: 

He didn’t lose any money. 

Mr. Reeder: 

There has been some discussion, or some questions 
have been asked as to why we came to French Lick. 
Well, this matter was given very careful consideration 
by your Executive Committee. We learn only by 
experience and we have observed that several of our 
members occasionally get a little tight during these 
meetings and we thought that possibly these curative 
waters would remedy that condition. And to those 
of you gentlemen who are a little afraid of these 
waters, I suggest that you do as the animals did 200 
years ago, go out and lick the rocks. 

I agree with you, sir, that this is a beautiful place. 
It is a wonderful resort. You members who in the 
past have left these convention meetings and have 
gone to resorts to recuperate your health, may now 
remain here just a few days longer and then go back 
to your labors. 

McClain, we are very glad to be here and I am 
sure that we will all leave French Lick with pleasant 
and happy memories. I thank you. (Applause.) 

President Yancey: 

Bill, I want to thank you for your address, but 
I don’t get your point of view about enjoying the 
holdup. It was my first experience and I hope it 
will be my last. 


President Yancey then delivered his ad- 
dress “Insurance Counsel.” (See infra, page 
14.) 
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President Yancey: 

It is my privilege to present to you Hon. 
Paul V. McNutt, Governor of Indiana. 

Governor McNutt then delivered his ad- 
dress “Social Insurance.” (See infra, page 
17.) 

President Yancey: 

The next order of business is the report 
of the Secretary and Treasurer, Mr. John 
Millener. 

Secretary-Treasurer Millener then read his 
report. 

(A copy of this report will appear in the 
January, 1935, Issue of Insurance Counsel 
Journal.) 

The report was received and filed. 

President Yancey: 

The next order of business is the report of 
the Chairman of the Executive Committee, 
Mr. William O. Reeder. 

Mr. Reeder then read his report. 

(The report of the Chairman of the Execu- 
tive Committee will appear in the January, 
1935, Issue of Insurance Counsel Journal.) 

The report was received and filed. 

President Yancey: 

I wish at this time to call your attention to 
the proposed by-laws, which have been drafted 
by your Executive Committee and recom- 
mended for your approval, and which will be 
considered by the meeting this afternoon. It 
is important that each member be present and 
that you secure a copy of the proposed by- 
laws published in the April issue of Insurance 
Counsel Journal, at the door as you leave the 
room in order that you may be in a position 
to consider and discuss each section of the 
proposed by-laws. 

The morning program has been completed. 
The Chair declares a recess until 2:00 o’clock 
this afternoon. 


SECOND SESSION 
Wednesday Afternoon, August 22, 1934 


The second session convened in the Con- 
vention Hall at 2:00 o’clock, George W. 
Yancey, President, presiding. 

The Chair recognized Hon. Harry S. 
Knight, who read to the meeting the proposed 
by-laws. The by-laws were then considered 
by the meeting, section by section. 

The afternoon session was consumed in 
considering the several sections of the by-laws, 
proposed amendments and lively debate in 
reference thereto participated in by the mem- 
bership. Before adjournment all sections of 
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the by-laws had been adopted with certain 
changes, except Section Eight. 

President Yancey, announced that the din- 
ner and dance at 8:00 p. m., would be in- 
formal; that time for adjournment had ar- 
rived and the meeting would adjourn until 
10:00 o’clock Thursday morning, at which 
time further consideration of the by-laws 
would be the first order of business. 


THIRD SESSION 
Thursday Morning, August 23, 1934 

The third session convened in the Conven- 
tion Hall at 10:00 A. M., President Yancey 
presiding. 

After further discussion and consideration, 
Article Eight of the proposed by-laws was 
adopted. Thereafter, upon motion duly 
seconded, the by-laws, as drafted by the 
Executive Committee and as amended during 
the meeting, were unanimously adopted by 
the meeting. 

A copy of the by-laws as adopted by the meet- 
ing will appear in the January, 1935, Issue of Insur- 
ance Counsel Journal. 

President Yancey: 

It is my pleasure to introduce to you the 
next speaker, Hon. R. G. Rowe, Vice-Presi- 
dent of the Lumbermens Mutual Casualty 
Company of Chicago, II. 

Mr. Rowe then delivered his address 
“Standard Automobile Insurance Policy.” 
(See infra, page 19.) 

Mr. Yancey: 

It is my pleasure to introduce to you the 
next speaker, Hon. Stanley K. Henshaw, As- 
sistant General Counsel of the Union Central 
Life Insurance Company of Cincinnati, Ohio. 

Mr. Henshaw then delivered his address 
“Some Legal Phases of Surrender of Life In- 
surance Policies.” (See infra, page 23.) 

Mr. Yancey: 

It is my pleasure to introduce to you, Hon. 
H. Reid DeJarnette of Miami, Florida, who 
is the next speaker. 

Mr. DeJarnette then delivered his address 
“Determining Casualty Coverage in Advance 
of Trial.” (See infra, page 34.) 

President Yancey: 

It is now my duty as your President to ap- 
point a Nominating Committee of five mem- 
bers of the Association to make and report to 
this Association, nominations for the offices 
of President, three Vice-Presidents, Secretary- 
Treasurer, and members of the Executive 
Committee, to succeed those whose terms will 
expire at the close of the annual meeting. 
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Other nominations for the same offices may 
I appoint on this 


be made from the floor. 
committee: 

Garner Wood Denmead, 
Maryland. 

Hervey J. Drake, of New York, N. Y. 

Miller Manier, of Nashville, Tenn. 

George M. Weichelt, of Chicago, IIl. 

H. Reid DeJarnette, of Miami, Fla. 

Before adjourning the meeting I would like 
to call your attention to the program for the 
afternoon. The business of the Association 
will be suspended until 10:00 o’clock Friday 
morning. The afternoon will be devoted to 
a golf tournament for the men, a clock golf 
game for non-golfers, a bridge tournament for 
men, a bridge tournament for ladies. The 
Association and friends of the Association 
have provided suitable prizes for the several 
contests. 

President Yancey thereupon announced ad- 
journment of the meeting. 


of Baltimore, 


FourTH SESSION 
Friday Morning, August 24, 1934 


The fourth session convened in the Con- 
vention Hall at 10:00 A. M., President 
Yancey presiding. 

The Chair recognized Hon. L. A. Stebbins 
of Chicago, Illinois. 


Mr. Stebbins: 

We have in Chicago a Life Insurance 
Lawyers’ Club that meets once a month and 
has papers on life insurance and casualty in- 
surance law. The program for the ensuing 
year has been made up and when If return to 
Chicago, I will send each of you gentlemen 
attending this Convention a copy; and if you 
should desire copies of these papers and will 
drop me a note to that effect, I will see that 
you get copies. And, of course, if any of 
you gentlemen should be in Chicago on any 
of the dates that the Club is meeting, you are 
extended a very special invitation to attend. 
\ly name and address will be on the program, 
o if you want to communicate with me and 
would like copies of the papers, you will know 
vhere you can get them. 


President Yancey: 

It is my pleasure to present to you Hon. 
George M. Weichelt of Chicago, Ill. 

Mr. Weichelt then delivered his address 
‘Corporate Suretyship.” (See infra, page 


38.) 
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President Yancey: 

For the last two years Mr. Hervey J. Drake, 
as a member of our General Legislative Com- 
mittee and as attorney for the Association of 
Casualty and Surety Executives of New York, 
has ably and enthusiastically assisted your 
officers and members of your Legislative 
Committees in their legislative activities in 
behalf of insurance companies. I will now 
call on Mr. Drake. 

Mr. Drake, will you please come forward 
and speak to us for a few minutes on Unau- 
thorized Insurers? 


Mr. Drake: 

Mr. President, the problem of unauthorized 
insurers. was referred to briefly in an address 
which I gave before the Association last year 
and also by Mr. Naught and since that time 
and, in fact, before that time, we had started 
to attempt to find some solution to the prob- 
lem. It is becoming more acute each year . 
and, to give you some idea of the extent of 
it, the acting Superintendent of Insurance of 
Pennsylvania recently stated that in Pennsyl- 
vania he had found, as a result of an investi- 
gation, that no less than 108 insurers of other 
states and countries, that were not licensed 
to do business in Pennsylvania, were solicit- 
ing business there, either by mail or in other 
ways. Now, that is quite a large number. 

Of course, these insurers, under their con- 
tracts, are required to perform their contracts 
in Pennsylvania just the same as an admitted 
company. 

Recently, in an address which I gave be- 
fore the Ohio Insurance Federation, I under- 
took to set forth the problems involved and 
the constitutional questions involved and Mr. 
Yancey wanted me to refer to that. I think 
it is too long to read and I will only refer to 
it to give you some idea of the questions that 
are involved. There are a great many con- 
stitutional questions involved. 

For instance, on the question of taxation, 
it involves decisions of the United States 
Supreme Court. As I study those cases, how- 
ever, I have reached the conclusion that the 
Algire and Cotton Compress cases do not pro- 
hibit this to the extent that seems to be usually 
thought. The Supreme Court in those cases 
held that, as I see it, only in the case where 
the contract was entered into outside of the 
state and was to be performed outside of the 
state was there to be no tax imposed or penalty 
imposed upon the insurer; but the fact is that 
these companies. are transacting business. act- 
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ually in the states, they are doing business 
just as effectively and practically to the same 
extent as admitted companies. So in this 
paper I undertook merely to set forth what 
I thought the decisions would be in case a 
statute drawn along the lines I have suggested 
were presented, and I would really like to see 
that done. 

There are a lot of questions involved in the 
adjustment of losses. People in these states 
are adjusting losses and inspecting risks and 
doing everything for the unlicensed com- 
panies that they are doing for licensed com- 
panies, and I told one of our executives a 
while ago I thought we had done too much 
talking and taken too little action. It is 
generally known who act for these unlicensed 
insurers but people just seem to pass it by. 

This question is now before the National 
Convention of Insurance Commissioners; they 
are going to consider it at their December 
Convention, and, in a report of the Committee 
on Lloyds, I suggested that this Association 
adopt a resolution requesting the National 
Convention to make an _ investigation, a 
thorough investigation. I don’t know whether 
you would want to go that far or not but 
there has been for some years a Committee 
on Unauthorized Insurers of the National 
Convention, so there is a committee there all 
ready to take up the subject, and, personally, 
I would like to see that done. 


President Yancey: 

Mr. Drake, I think now that you might 
make that as a motion, because we adopted 
a resolution last year along that line and I 
think we should again commit ourselves to 
that principle. The Chair right now would 
be glad to entertain a motion if you would 
care to make one. 


Mr. Knepper: 

Mr. President, may I say, as a member of 
the committee of which Mr. Drake is the 
Chairman, the report of which committee is 
contained in the July issue of our Journal, 
that Mr. Drake has prepared an address, it 
is in printed form and is being distributed by 


many insurance companies. A number of 
our members received a copy of that address, 
particularly those who were on the legislative 
committees. The address is so wholesome 
that all the members of this Association, it 
seems to me, should have that address and I 
therefore move that that address of Mr. 
Drake’s be printed in the minutes of our 
session here, that a copy of that address, to- 
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gether with the resolution, be sent to the com- 
mittee having charge of that matter for the 
National Convention of Insurance Commis- 
sioners. 

Mr. Drake, does that cover the matter as 
you see it? 


President Yancey: 
With your permission, Mr. Drake, of 
course. 


Mr. Knepper: 

Oh, certainly. 

President Yancey: 

Is there a second to the motion? . . 
motion was seconded. 

All in favor, make it know by saying 
“Aye.” Opposed “No.” It is carried. 


Mr. Jouett: 

Mr. Chairman, in that connection, I notice 
in your report in April, also the other reports 
there, you refer to a statute, or rather a bill, 
that protects us. There are a great many 
legislatures going to meet shortly. I am sug- 
gesting that the same committee, if they 
would, might prepare a uniform bill to be 
submitted to us that we could have intro- 
duced in the legislatures of the various states, 
because there are some bills that do not 
protect. 


The 


President Yancey: 


Mr. Drake and other distinguished attor- 
neys with whom he is associated have been 
giving, this matter careful study and I am 
sure they will be glad to submit to our new 
Executive Committee a uniform bill which 
they desire to have passed in all states, and 
also a bill which they desire to have passed in 
Congress. 

Mr. Jouett. 

That is what I have in mind. 

Mr. Drake: 

We are working on that now. 


Mr. Ruark: 
I would like to ask Mr. Drake the status 
of the Neely Bill in Congress. 


President Yancey: 

Mr. Drake, will you be good enough to 
step forward and give us that information. 

Mr. Drake: 

The Neely Bill was reported out of com- 
mittee. There was a great controversy about 
it between certain members; it was referred 
to the Judiciary Committee instead of the 
Banking Committee, although a very similar 
bill had been introduced previously and re- 
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ferred to the Banking Committee, where it 
was rather successfully smothered. This 
bill was out on the calendar but was held 
there and finally, during the last few days, 
it took only one vote, I think, to block it and 
it was effectively blocked. 


I understand that Senator Neely will again 
introduce the bill and press it vigorously. 
That is the information which I have. We 
have corresponded with him about it and I 
sent him a copy of this address of mine, 
simply thinking that he might be interested 
in it on account of his interest in the subject, 
and he wrote back and said that, with my 
permission, he was going to have it printed 
in the Congressional Record when Congress 
meets, so I suppose it will get some distri- 
bution there. My understanding is that the 
bill will be vigorously pressed at the coming 
session. 


Of course, this subject involves to a large 
extent the big risks, where the premium is 
large, our bankers and banking associations, 
financial institutions and large manufacturers, 
the utility companies, it involves bankers’ 
blanket bonds, and I think the stress has been 
placed a little too much on the bankers’ 
blanket bonds. We seem to think it is purely 


a surety matter, but as you go into it more, 
you would be surprised to find the tremendous 
volume of business, liability business, public 


liability. I am told that one of our largest 
theatre chains has its theatres all over the 
country insured in Lloyds for public liability. 

I was surprised the other day, in talking 
with a man who is closely in touch with boiler 
insurance, to find that machinery insurance 
is largely placed with Lloyds. 

It is the large risks that are affected and 
you have in opposition to you in connection 
with this legislation some of the biggest in- 
terests in the country and you have a hard 
fight on your hands. 


President Yancey: 


Mr. Drake, tell the members approximately 
how much money is paid Lloyds and how 
much in taxes they pay in this country each 
year,—London Lloyds, just approximately. 


Mr. Drake: 


- Well, last year I was told that one hundred 
million dollars in premiums at least was go- 
ing to Lloyds. Some people afterwards 
thought that this figure was fantastic. I 
went into it further and I think that the esti- 
mate was conservative. 
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President Yancey: 
And taxes. Do they pay taxes in each 
state? Are they suable in each state? 


Mr. Drake: 

In this address I refer to the testimony 
before the Senate committee on that subject. 
Mr. Baum, representative of the American 
Bankers’ Association, was there, and they 
have what they call a “Service of Process” 
rider that is attached to the policy, on which 
someone is designated to accept service of 
process in that state. In fact, he mentioned 
a gentleman in West Virginia—he didn’t 
give his name, because he is an attorney 
there—who accepted process. 

But the most amazing thing was that Mr. 
Baum stated that to meet the objections of 
some of the bankers in some of the states that 
they couldn’t sue, the Comptroller of the 
Currency of the United States has agreed to 
accept service of process. So, as I told them 
in Ohio, for instance, Lloyds not being ad- 
mitted in Ohio, the banks have hesitated to 
place their business with Lloyds but might 
now do so, because if they wanted to bring 
suit, they could make service on the Com- 
troller of the Currency of the United States, 
which I thought was going some. 


Question : 
Do I understand, Mr. Drake, that you 
favor the Neely Bill over the Fletcher Bill? 


Mr. Drake: 
Well, I think the Neely Bill, of course, 
went a little farther. 


Member: 

The Neely Bill referred only to national 
banks, didn’t it? And the Fletcher Bill re- 
ferred to both national and state banks com- 
ing under the Federal Deposit Act. But 
neither of those bills covered the point that 
you have made with regard to other insur- 
ance, did they? 


Mr. Drake: 
No. 


Question: 


There has been no legislation presented 
anywhere for that purpose, has there? 


Mr. Drake: 

Well, the bill we did have, which would af- 
fect everyone, was a tax bill. We had so 
much difficulty in convincing people that the 
plan was at all constitutional so we finally, 
to save time and controversy, rather dropped 
the tax bill. The tax bill placed the tax, 
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not upon the insured, as was done in the 
Cotton Compress case, or in the nature of 
a penalty, as in the Algire case, but imposed 
the tax upon the premiums going to a non- 
admitted insurer. It merely required the 
insurer to deduct that tax and pay it to the 
state. The tax wasn’t upon the insured. Of 
course, they argued that ultimately the tax 
might be placed upon the insured by a higher 
premium being charged, but that is something 
else again. In any event, the law as pro- 
posed didn’t come specifically or clearly un- 
der the Cotton Compress case or the Algire 
case, because in both of those cases the tax 
was placed directly upon the insured and 
penalized him for exercising what, as they 
said, was his constitutional right of placing 
his insurance where he pleased. But in the 
bill which we prepared, in order to escape 
that, we imposed a tax upon the premium, 
which is property within the state. They 


were not taxing property outside of the state 
but credits and property within the state, 
which was earned within the state and for 
contracts which were to be performed within 
the state; so the insured was merely a col- 
lection agent, just like under the Income Tax 
Law, deducting this tax upon the premium 


and paying it to the state. But, even at that, 
we had so much controversy with people in 
the different states about the constitutionality 
of it that we rather dropped that. 


President Yancey: 

The next speaker scheduled on our program 
is the Hon. F. P. Brais, K. C. of Montreal. 
Unfortunately Mr. Brais was detained in 
Canada, and we will not have the pleasure 
of listening to his address this morning. A 
copy of Mr. Brais’ address was furnished me 
be air mail and it can now be read or printed 
in our annual proceedings. 

Mr. Knepper: 

Mr. Chairman, I move that the address be 
received and printed in our annual proceedings. 

Mr. Crook: 

I second the motion. 

Motion duly carried and so ordered. 

Mr. Brais’ address “Insurance Crime and 
British Justice” appears on page 43. 

President Yancey: 

The next order of business is the report 
of the Nominating Committee and the elec- 
tion of officers. 

_ Will Mr. Denmead, Chairman of the Nomi- 
nating Committee, please come forward? 
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Mr. Potter: 

Mr. Chairman, if the Chairman of the 
Committee will yield to me for just a moment, 
I would like to make a few remarks. 

Gentlemen of the Association: When a 
lawyer volunteers to make a few extemporan- 
eous remarks, he appears ordinarily as an ad- 
vocate, and I esteem it a rare privilege to say 
a few things as the very inadequate expressor 
of what I am sure are the sentiments of the 
entire membership of this Association. 

Those of us who have attended the last 
three meetings of the Association, at White 
Sulpher, Chicago, and here, have had the 
privilege of sitting under a presiding officer 
whose uniform enthusiasm for the Association 
and its objects and whose tireless efforts to 
further the interests of the Association have 
met with the hearty approval and gratitude 
of every member of the Association of Insur- 
ance Counsel. It is in an effort, which the 
nature of the subject necessarily makes in- 
adequate and weak, to express these senti- 
ments that I have asked the Chairman of the 
Nominating Committee to yield to me very 
briefly. 

Our presiding officer, Mr. Chairman, has 
served this Association for upwards of two 
years most acceptably, most ably and most 
efficiently, and it is only fitting that every 
member of the Association should feel that 
he has a part in the expression of the gratitude 
and the affection which every member feels 
for our presiding officer, Mr. Yancey. 

It is in this behalf and as the voice of each 
member of the Association, Mr. Chairman, 
that I take a great deal of pleasure in present- 
ing to you this small token of the affection 
and the appreciation which every member 
feels for you and for your services. 

President Yancey: 

Mr. Potter, and members of the Association, 
I deeply appreciate the gavel which you have 
presented to me from the Association. 


President Yancey: 

Will Mr. Denmead now make the report 
of the Nominating Committee? 

Mr. Denmead: 

Your Nominating Committee recommends 
the election of the following members to the 
positions indicated and for the terms as set 
forth: 

President, Walter R. Mayne, St. Louis, Mo. 

Vice-Presidents, Oliver R. Beckwith, Hart- 
ford, Conn.; Russell M. Knepper, Columbus, 
Ohio; J. Roy Dickie, Pittsburgh, Pa. 
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Executive Committee, for the term of one 
year: 
Arthur G. Powell, Atlanta, Ga. 


For a two-year term: 
Lowell White, Denver, Colorado. 


For a three-year term: 

Harry S. Knight, Sunbury, Pa.; P. E. 
Reeder, Kansas City, Mo.; R. G. Rowe, 
Chicago, Illinois. 


Secretary-Treasurer, John A. Millener, 


Rochester, N. Y. 


Mr. Potter: 

I move that the report of the Nominating 
Committee be accepted, that the Secretary be 
instructed to cast the unanimous ballot of the 
Association for the members nominated for 
office by the Nominating Committee. 


Motion duly seconded. 


President Yancey: 
Are there any other nominations? 


As there are no further nominations, all 
in favor of the motion made by Mr. Potter 
that the Secretary be instructed to cast the 
unanimous ballot of the Association for the 
members nominated for office by the Nomi- 
nating Committee, make it known by saying 
“Aye.” Opposed, “No.” 

I declare the motion unanimously carried. 

Secretary Millener: 

The Secretary has so cast the ballot. 

I declare the members named for the re- 
spective offices duly elected. 


President Yancey: 


Mr. Potter will you escort President Mayne 
to the Chair. 


President-Elect Mayne: 


Members of the Association, it is indeed a 
great honor that you have bestowed upon me 
today and I will do my utmost to be worthy. 
I feel confident that, with the officers you 
have named, we will progress, we will have 
these delightful meetings, we will carry out 
the purposes of our Association and really 
show the world that insurance lawyers mean 
something in this great activity that is now 
so foremost in this country, the business of 
insurance. It believe that if we will follow 
our aims and purposes as set forth in the by- 
laws that we have now adopted, we will bene- 
fit the insurance companies that we represent 
and it will help the Association in a great 
way. There has be to mutuality in all 
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things. We will obtain this mutuality by 
cooperating, one with the other, by trying 
to be harmonious, aiding our fellow members 
in this organization as much as we possibly 
can. I pledge you that during this year I 
will endeavor to carry out the purposes and 
the aims of this organization, and I believe 
that every member on the Executive Commit- 
tee will do likewise. 

I again wish to thank you, gentlemen, for 
the honor that you have given me, and I hope 
that you will all be back at our next meeting. 
Furthermore, I ask each of you to aid and 
assist me in this work, offer any suggestion 
that you may have and it will be gratefully 
received, because I need your help; and with 
your help, I know we will go forward. 

It is my understanding that the next order 
of business is the awarding of the golf 
prizes. The golf tournament is always the 
greatest part of our program, because it give 
us an opportunity to see our men on the 
greens, even though some of them are robbed, 
but, just the same, we will have a good time, 
and that is why many of us come to these 
Conventions. Mr. Dickie, the Chairman of 
that committee, will now present the prizes. 
I think Mr. Noll is co-chairman of this 
committee. 


Mr. Dickie: 

Men, we have had a delightful session. It 
is now drawing to a close. We are extremely 
favored in the number of prizes that have 
been generously offered by the members and 
friends of the Association. There is a long 
list of these prizes and. consequently, a long 
list of the names of winners. It has been sug- 
gested to me, therefore, that we suggest to 
these gentlemen that when their names are 
called, they come forward promptly and re- 
ceive their prizes, and we shall assume that 
each and every one of them has made a very 
interesting and amusing speech. That will 
go in the record but we won’t hear it this 
morning. (Laughter). You prize « winners 
will note that struck a receptive note and will 
be governed accordingly. 

I do not think that we should begin the 
distribution of these prizes, however, with- 
out an expression of our gratitude to these 
members and friends who have so generously 
donated these prizes. All of them are beau- 
tiful and anyone may well prize any of these 
here received. 

You will remember that we have a rule that 
no person can win two prizes, with the single 
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unusual exception of the fact that the winner 
of the low gross, in addition to having his 
name inscribed on this beautiful Alfred M. 
Best Company trophy, is entitled to a trophy 
offered for that low gross. This year we 
have an additional exception to that rule in 
view of the way in which the trophy was 
given to us, because we have as one of the 
trophies eight pints of that thing known as 
spirits frumenti, which the donor stated 
should be distributed one each to each of the 
eight low scores, and, therefore, you will note 
that since we have several low gross prizes 
in different classes and also these spirits, that 
in some instances there will be the duplication 
by the adding of the spirits to the prize. 


Now, gentlemen, I am not going to take 
time to go through the list of these donors, be- 
cause the name of each will be given as the 
prizes are awarded, and I have asked Mr. 
Noll to assist and to hand these prizes to 
you as I call the names. [| will appreciate 
it if you will come forward promptly for 
them. 


This winner of the low gross in this tourna- 
ment is new as a winner in the Association; 
Mr. A. C. Schlipf of Springfield, Illinois. who 
had the low gross score of 80, is entitled to 
have his name inscribed on the Alfred M. 
Best trophy and, in addition, that he may 
have a trophy which he can keep and cherish, 
he is also receiving the Robert M. Noll trophy 
offered for low vross. You gentlemen will 
remember that Mr. Noll was the winner of 
this event in the last two sessions of this Con- 
vention and he felt that he had carried away 
so much silverware that he really ought to 
bring some back, and he has therefore donated 
this very beautiful trophy, which will be 
handed to Mr. Schlipf. (Applause.) 


We have another prize that has been offered 
heretofore, the Lon O. Hocker plate, which, 
by the terms of the grant, is to go to the 
winner of the low gross for men under 50. 
I had the honor of winning this the first time 
it was offered but I have since passed out of 
that class and that accounts for the fact that 
I am not getting it permanently. Last year 
it was won by Mr. Gates, but he very kindly 
brought it back and this year it was won by 
Mr. Clay Johnson of Minneapolis, Minn., who 
must win it two years in succession in order 
to retain it permanently. Mr. Johnson. 


Bob Noll couldn’t go out of one of these 
Conventions without some silverware, you will 
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all understand that, so I have the pleasure 
of announcing that he on this occasion, hav- 
ing the second low gross score, has won the 
William O. Reeder trophy, which is donated 
by William A. Porteous of New Orleans. 
Mr. Robert Noll, will you please exhibit the 
trophy, a perfectly beautiful pitcher. That 
goes to Mr. Noll of Marietta. (Applause.) 


The next trophy is a traveling case donated 
by Lawrence Reinhard of the Alfred M. Best 
Company and offered for second low gross 
for men 50 and over. That was won by Mr. 
P. E. Reeder of Kansas City, Mo., but we 
can’t deliver the case to him. It is a travel- 
ing case but we can’t deliver it because it 
isn’t here. Mr. Reinhard, however, has prom- 
ised to send it to him. If Mr. P. E. Reeder 
is here, will he please stand. (Applause.) 
That is the winner. 


The next trophy is also a traveling case, 
offered by Mr. Lawrence Reinhard of the 
Alfred M. Best Company for the second low 
gross for men under 50, and that was won 
by Mr. S. H. Mann, Jr., of St. Petersburg, 
Florida. Mr. Mann I understand has had 
to leave the Convention but the trophy is 
not here to be delivered to him anyway. 


The next is a trophy offered by the Fidelity 
and Deposit Company of Maryland and the 
American Bonding Company of Baltimore, 
consisting of a set of Bobby Jones woods. 
That trophy was won by G. L. DeLacy of 
Omaha, Nebraska. Mr. DeLacy. (Ap- 
plause. ) 


The second low net was won by A. H. 
Rust of Bloomington, Illinois. It is a golf 
bag offered by the American Bar. (Ap- 
plause. ) 


The prize for third low net is an accessory 
kit bag presented by John King of the 


Hooper-Holmes Bureau. That trophy was 
won by P. J. McGough of Minneapolis, 
Minn. Mr. McGough. (Applause.) 


The Daily Record Company of Rochester, 
N. Y., has offered one dozen golf balls, which 
is the prize selected for the event known as 
the Blind Bogey. The number drawn from 
the hat between 70 and 80 was 75. There 
were three 75s in that blind bogey. There- 
fore, each of these gentlemen will receive 
four golf balls: C. W: Glover of Chicago, 
Ill., J. G. McKay of Miami Beach Florida, 
and M. H. Winger of Kansas City, Mo. 
(Applause.) That whole firm is walking off 
with these. 
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Now for the spirits, which were donated 
by Hinds Law Directory, eight pints, one 
each to the first eight low gross scores. Mr. 
Schlipf, of course, gets a pint. He got his. 
Mr. Mann got his; he left. Mr. Noll will 
see to it, I am sure, that he gets his; he is up 
here. Clay Johnson of Minneapolis, Minn. 


President Yancey: 


I think these recipients should say whether 
they are dry or wet. 


Mr. Dickie: 


No, no, we have an arrangement about that 
which I am going to tell you about. They 
have got to be wet. 


Mr. C. E. Gates of Seattle, Washington. 
(Applause.) Mr. P. E. Reeder of Kansas 
City, Mo. You can come up now, Pete. 
(Applause.) Mr. R. D. Dalzell of Pitts- 
burgh, Penn. Bob had to leave and he told 
me that I might take charge of that, in spite 
of the chance that he took. And George W. 
Dineen of Syracuse, N. Y. (Applause.) 


Mr. Dineen: 


I am just catching that 12:40, so that pint 
will tide me along. 


Mr. Dickie: 


Pete Reeder says, “Come up and see me 


sometime.” I’ve heard that some place. 


Now, as usual, we have a trophy for the 
World’s Worst Golfer, and we certinly have 
him in this Association, in the person of Miller 
Manier of Nashville, Tenn. (Laughter.) 
This trophy I want to tell you is also donated 
by Lawrence Reinhard. Now, Miller, you 
are the one exception to this speech making 
rule. You see, it is a popular demand and 
they want to hear from you. 


Mr. Manier: 


Well, all I can say is that after I take this 
down a couple of notches, I’ll be able to make 
a darn good speech. 


Mr. Dickie: 


His score was only 187, men. You see, 
Miller won this title at White Sulphur two 
years ago. I think he has improved. I 
think his score at that time was 166, if I 
remember right, so he has improved; he’s 
getting up; he’s making surer of it every year. 
And, yes, OH YES! He very modestly se- 
lected a handicap for himself for the Kickers’, 
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too, the Blind Bogey. I understand it was 
59. Well you underrated yourself a little! 

I wish to make acknowledgment of the fact 
that Mr. Martindale of Insurance Bar donated 
one or more golf balls to each of the mem- 
bers who participated in the golf tourna- 
ment. Mr. Martindale therefore made it 
possible for each of the golfing members of 
the Association, participating in the tourna- 
ment, to receive a prize. 


In addition to these prizes, gentlemen, you 
will remember that we told you there was a 
trophy offered for the clock golf. We have 
in the Association—I don’t know how it 
comes about, being lawyers, but we have some 
who don’t play golf, and so there was a trophy 
offered by John King of the Hooper-Holmes 
Bureau, a beautiful fitted toilet case, for that 
event, and that was won by Allan E. Bro- 
smith of West Hartford, Conn. (Applause.) 

That, gentlemen, concludes the list of 
prizes. The only suggestion that I have to 
make to you is that you see these gentlemen 
who received the pints before they catch the 
12:40 or any other early moving conveyance. 
I thank you. (Applause.) 


Member: 


I would like to announce that the men’s 
bridge tournament was won by Bob Hobson 
of Louisville. The prize was a very beauti- 
ful sofa pillow, or maybe it was a bridge lamp 
or a clock or something like that. 


President Mayne: 


Stand up, Bob. We want to see a good 
bridge player. (Applause.) 


I believe the Association will certanly 
thank Mr. Noll and Mr. Dickie for their serv- 
ices. I understand that is in violation of the 
by-laws but I am sure these follows who re- 
ceived the prizes will thank them for what 
they did. 


President Mayne: 


And in this connection, I wish to say in 
behalf of the Association that we appreciate 
very much the beautiful prizes that were 
awarded and thank the donors of those 
prizes very much. 


Judge Johnson: 


I want to take just about two minutes. I 
believe it was the late Mr. Shakespeare who 
said something substantially like this in “The 
Merchant of Venice” or something else, that 
“He who steals my purse steals trash, but 
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he who steals my good name takes that which 
money cannot buy.” I don’t think this con- 
vention ought to adjourn until we do some- 
thing to repair the damage that has been sus- 
tained to the reputation of one or two of our 
members. 


I happened to find in the pocket of John 
Luhn this morning, a letter which was re- 
ceived from his associates in Baltimore, some 
of them, and along with it was a clipping re- 
ferring to a hold-up in Chicago in which a 
man named Dooley, when found by the 
policeman after holding up a man, had put 
the money in his mouth, under his tongue, 
so he couldn’t speak very distinctly; and 
when he found by reading the Baltimore Sun 
that John Luhn had given his name as “John 
Lover” he wrote him this letter: 


“Mr. John Luhn, French Lick Springs 
Hotel, French Lick, Ind. 


“Dear J. A.: 


“Attached is a clipping from this morning’s 
Baltimore Sun. I notice that Yancey had 
you 240 up. In view of the fact that you 
were unable to give your correct name, I 
take it that the $240.00 which you didn’t lose 
was concealed in the same way that Dooley 
operated. It seems to me that this whole 
thing is an attempt on the part of Yancey 
and the rest of you to get some cheap notori- 
ety. I suppose the leader was a Ku Kluxer 
and I imagine the firing of the shotgun was 
the signal of the cameraman to take pictures 
of the scene. Anyhow, I don’t see why 
Yancey needed $250.00 to play with such a 
bunch of sports, assuming that the Miami 
and the St. Louis gentlemen are to gauged by 
yourself. If he overrated your golf as much 
as he did your financial sportsmanship, he is 
a bad guesser,”—and so forth and so forth. 
(Laughter. ) 


Now, gentlemen, I move that this Conven- 
tion express its sense in this connection that 
John A. Luhn is a modest man and that in 
no event would he pay ten dollars to have his 
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photograph and the picture in the headlines 
of the next morning’s paper. 


President Mayne: 

I think from now on, a gentleman going 
out on these golf courses will be more cautious 
and will not take their money with them. 

Is there any matter which any member of 
the Association would like to present? 


Mr. Thurman: 

Mr. President, at the opening session I 
made the statement that I would introduce 
a resolution. I just want to say that I have 
been asked to submit that to the Executive 
Committee. I make that explanation in view 
of the fact that a numberof the members 
have asked me why I haven’t submitted it. 


President Mayne: 
Has the resolution been prepared? 


Mr. Thurman: 

Yes, I have prepared it, but this morning 
I was asked to submit it to the Executive 
Committee rather than to this session; I was 
asked by the retiring President. 


President Mayne: 

The matter will be given consideration by 
the Executive Committee. 

Is there anything else to come before the 
Association meeting? In closing, I want to 
say that I hope you will all be here next year, 
and try to get some of the members in your 
states and right in your home towns to come 
too so that we will have even a larger attend- 
ance than we have had this year. 


Judge Powell: 
T move we adjourn. 
The motion was seconded. 


President Mayne: 

It has been moved and seconded that we 
adjourn. All those in favor, say “Aye.” Op- 
posed “No.” We are adjourned. 


Final adjournment was taken at 12:50 P. 
M., Friday, August 24, 1934. 
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Somewhat of an experiment, I, as your 
President, published two issues of Insurance 
Counsel Journal, April and July of this year. 
At your meeting at French Lick in August, 
the Association provided for the continued 
publication of the Journal under the direction 
of the Executive Committee; increased the 
dues of the Association from $10.00 to $12.00 
and allocated $2.00 as a subscription to the 
Journal by each member. Your Executive 
Committee saw fit to name me as editor and 
manager. As the editor and manager of your 
Journal receives no salary or compensation, I 
assume that the editor’s reward must be found 
in the success of the Journal. 

I am conscious that the Journal cannot be 
made a success by me unless I receive the 
criticism, suggestions and cooperation, and 


very occasionally, the praise of the member- 


ship. The Journal belongs to you. It is my 
ambition, and I know it is the ambition of the 
officers of your Association, to make it the 
outstanding Journal of its kind. 

The French Lick Convention Issue contains 
proceedings and addresses delivered by dis- 
tinguished lawyers who are authorities on the 
subjects discussed by them. I am sure each 
of you will read this Journal with interest, 
will file it with the Year Books of previous 
years and with the two former issues of the 
Journal so that they may be referred to from 
time to time. 

The January issue of the Journal will con- 
tain the names of the members of the several 
committees to be appointed by your President, 
including the Membership and Legislative 
Committees for the several states, and the 
provinces in Canada; reports of committees 
not heretofore published; the by-laws adopted 
as your French Lick meeting; the report of 
your Secretary and Treasurer; an outline of 
the legislative activities of the Association 
for the year 1935; and articles of interest on 
insurance subjects. 

* * * 

At the French Lick meeting it came to my 

attention that some of the members present 
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had heard that consideration had been given 
to a merger of our Association with some other 
organization. Due to this rumor I stated to 
the meeting in substance that at no time had 
any member of the Executive Committee or 
anyone suggested to the Executive Com- 
mitttee the consolidation of this Association 
with another, or its absorption by another or 
the absorption by it of another Assocation, 


. nor had any such matter been discussed ot 


considered by the officers of the Association. 

However, it is my personal opinion that 
we as insurance lawyers should individually 
take an interest in other associations whose 
objects and purposes are similar to those of 
Insurance Counsel. 

* * * 
IMPORTANT NOTICE TO MEMBERS 


By-laws adopted at the annual meeting pro- 
vide that the individual lawyer is the mem- 
ber and not the firm, hence it is important 
that all firms now members immediately noti- 
fy the Secretary of the name of the member 
or person in whose name the membership is 
to be held. Hereafter the roster of members 
and membership list will contain the names 
of the individual member or members of a 
firm, and immediately after the name of the 
member will appear the name of the firm. 


By-laws further provide that other members 
of a firm may become members of the Asso- 
ciation by the payment of only three dollars 
for each additional membership, provided 
only one copy of the Journal shall be sent, and 
that to the attorney holding the twelve dollar 
membership. Additional members, however, 
may obtain Journal by the payment of five 
dollars, three dollars for the additional mem- 
bership, and two dollars for the Journal. 

President Mayne will not be able to com- 
plete the appointment of the Membership and 
Legislative Committees until revised list of 
membership has been made up from the in- 
formation furnished to Mr. Millener by the 
membership. I, therefore, urge the present 
members and firms to respond to this call 
promptly. * * x 


I am inclined to believe that in the January 
issue a page should be devoted to a discussion 
of recent insurance cases of interest. If you 
agree with me, will you please write me and 
give me the benefit of your advice and sug- 
gestions. I invite the members to use the 
Journal as an open forum for the exchange of 
information, and for discussion of decisions 
and interesting propositions of law. 
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The President’s Address: “Insurance Counsel’”’ 


By Geo. W. YANCEY 
President of International Association of Insurance Counsel 
Birmingham, Alabama 


At THE suggestion of your Executive Committee 
I have selected as the subject of my talk to you 
this morning “Insurance Counsel.” 

May I begin by asking each member: why did 
you join this Association; why do you remain a 
member and value your membership; and why are 
you here today? 

I joined the Association in 1927 because I was 
invited so to do by a friend in whose judgment and 
friendship I had confidence. I am a member today, 
value my membership, and have attended all meet- 
ings since I joined the Association because of the 
purpose, structure, and accomplishments of the As- 
sociation, the high professional standing of its mem- 
bers, and the new friends I make and the old friends 
I see again at our annual meetings. 


Purpose: The purposes of the Association are, 
among others: to bring into closer contact, and 
encourage cordial relations among, insurance lawyers; 
to assist its members in being more efficient in the 
practice of insurance law; to promote and protect 
the interests of insurance companies in the office, 
court room, and before the bar of public opinion; 
to promote the passage of laws fair to the companies 
and to the public, and to oppose the enactment of 
laws discriminatory, unjust, and unfair to the com- 
panies. 


Structure: The foundation of the structure of 
the Association is the high standard of membership 
fixed for the admission of members into the Asso- 
ciation, and maintained by the Membership Commit- 
tee in each state in the United States and province 
in Canada, and by the General or Central Member- 
ship Committee of the Association. Upon this solid 
foundation there has been erected a structure de- 
signed to effectuate the purposes of the Association. 


The social and relations feature of the structure 
of our Association is amply provided for by our 
annual meeting, which brings into contact, and en- 
courages cordial relations among the members; fos- 
ters friendship; and tends to establish an under- 
standing and bond between trial lawyers and home 
office general counsel, and to acquaint each with the 
problems of the other. 


Service: One of our primary objects is to safe- 
guard the welfare of the insurance companies through 
openly and vigorously opposing legislation unfair 
to the insurance companies and espousing helpful 
legislation, hence we have a Legislative Committee 
for each state and for each province in Canada, and 
a Central Legislative Committee. I will later fur- 
ther refer to the work being done by these commit- 
tees. 


Journat: A membership of more than one thou- 
sand scattered from northern Canada to southern 
Florida, and from eastern Maine to western Cali- 
fornia, made necessary the publication of a journal 
to bring and hold the membership closer together, 
to advise the members of the accomplishments of the 


Association from time to time, to create for members 
and insurance executives a forum through which to 
express their views on matters in which the com- 
panies and insurance lawyers are interested, and to 
discuss insurance law and novel insurance decisions, 

Memeersuir List: To complete the structure we 
have published and distributed a bound list of our 
members for use by the membership and others in- 
terested in our activities. 

ACCOMPLISHMENTS: As your retiring President, I 
should and will briefly review the administration of 
the high office to which you for two successive years 
saw fit to clect me. I will not here state the many 
mistakes that I have made and the many desirable 
ends that I have failed to achieve. Limited time will 
not permit such a review. I am sure that all of 
you are aware of the things that I should have done 
and didn’t do, and the things that I did do, which 
I shouldn’t have done. It is natural for a lawyer to 
tell with a great deal of pleasure of the case, or 
cases which he has won. It is a rarity to hear a 
lawyer at a gathering hold forth about the case he 
lost. So you will pardon me if I seem to dwell un- 
duly on the accomplishments during my administra- 
tion. 

LEGISLATION: During the first year of my admin- 
istration, by and with the approval of your Execu- 
tive Committee and, in order to effectuate, in my 
judgment, one of the most important purposes of 
the Association, a Legislative Committee of three 
members was appointed for each state, and each 
province of the Dominion of Canada, and a Central 
Legislative Committee was created. It appeared that 
the Association might be working at cross purposes 
if these several committees were allowed free action 
in initiating legislation in the interest of the insur- 
ance companies, or opposing legislation where insur- 
ance companies were involved. It was provided, 
therefore, that no action should be taken by the 
Legislative Committees until first advised so to do 
by the Central Legislative Committee. It is the 
duty of the Central Legislative Committee to keep 
in close contact with the constituted authorities or 
organizations of the insurance companies having to 
do with legislation, and to authorize the local Legis- 
lative Committees to act only after advice from such 
agencies of the companies that assistance on the part 
of this Association in certain matters would be wel- 
come. 


I am indeed happy to advise you that during the 
first year that I was President the proper contacts 
were made with the representatives of the companies, 
and that we were able to assist in fostering legisla- 
tion which the companies desired, and which we con- 
sidered wise and fair from the standpoint of both 
the public and the companies, and in opposing bills 
which the companies wished to defeat and which we 
also considered ill-advised. Your Legislative Com- 
mittees responded cheerfully, efficiently, and with- 
out expense to the Association and the companies. 
This work has been continued with increased effi- 
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ciency and satisfaction by the committees during the 
past year. 

MemsersHip: When I first became an officer of 
this Association in the Fall of 1928, you had ap- 
proximately two hundred thirty-four members. The 
Association had its annual meeting in conjunction 
with the International Claim Association. Your Sec- 
retary was then able to pass upon the applications 
received from time to t'me by writing to members 
in the state of the applicant and by the use of bar 
directories. Due to the rapid growth of the Asso- 
ciation and the apparent value of membership in the 
Association to non-member lawyers, applications for 
membership greatly increased. It, therefore, became 
necessary to establish a system whereby the eligibi‘ity 
and standing of the applicant could be checked quick- 
ly and accurately in order to maintain our high 
standard of membership. Upon my being elected 
as your Pres‘dent, I suggested to the Executive Com- 
mittee that Membership Committees for each state 
in the United States and each province in Canada be 
appointed; that a Central Membership Committee be 
also appointed, consisting of the President of the Asso- 
ciation, the Chairman of the Executive Committee, 
and your Secretary; that no new members be ad- 
mitted until their applications had been approved by 
the Membership Committee for the state or province 
of the applicant, and then only after the General 
Membership Committee had also approved the ap- 
plication. Your Executive Committee authorized the 
appointment of these committees and since that 
time no members have been admitted who have not 
been approved by these committees. I have from 
time to time during the last two years written the 
Membership Committees in each state of the United 
States and in each province of Canada, not only as 
to applications from their state or province, but I 
have written them requesting that they check the 
membership of their state and advise me of the con- 
tinued eligibility of their members. I have requested 
them further to consider carefully the lawyers in 
their state or province, and advise me whether or 
not there were eligible lawyers not members of the 
Association, and if so to send me a list of these 
lawyers approved by them for membership so that 
both they and I could extend invitations. Due to 
the cooperation and assistance of these committees, 
we have added to our roster of members many out- 
standing insurance trial lawyers and general counsel. 

During the second year of my administration I 
have tried diligently to keep in touch with both Mem- 
bership and Legislative Committees, and I am in- 
deed glad to advise you that the members of these 
committees have been very much “on the job” and 
at the sacrifice of time and their own expense have 
responded to every call. I wish I had time to 
thank each member of these committees by name. 
We are deeply indebted to each member. I hope 
you will refer to the April issue of the Journal and 
acquaint yourselves with the names of those members 
who have rendered this valuable service to the Asso- 
ciation, 


Mip-Winter Meetinc or Executive COMMITTEE: 
At the mid-winter meeting of the Executive Com- 
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mittee it was the concensus of opinion of those pres- 
ent that your by-laws should be revised, re-written, 
and brought up to date. In accordance therewith, 
a committee was appointed and before the meeting 
adjourned the proposed by-laws were drafted and, 
after careful consideration by the Executive Com- 
mittee, were approved and recommended for your 
consideration and adoption at this meeting. It is 
important that careful consideration be given to these 
proposed by-laws, and I hope that every member 
present will secure a copy of the April issue of Insur- 
ance Counsel Journal from Mr. Millener, will care- 
fully read the proposed by-laws, and will be pre- 
pared to discuss and vote on these by-laws this 
afternoon when they will be considered. 


Journat: Your officers have felt for some time 
that we should publish a Journal. This matter was 
considered immediately after the adjournment of 
our meeting in Chicago by the Executive Committee, 
and again at the mid-winter meeting of the Com- 
mittee. The Committee, after limiting the cost of 
the publication, designated me as compiler, editor, 
publisher and mailing clerk for this experiment. The 
experiment has been made by the issuance of two 
copies of the Journal. I am not particularly proud 
of it, nor have I any apologies to make. I believe 
it is a start in the right direction. I recommend 
that the Journal be given consideration at the open 
forum, and that your Executive Committee, to be 
elected at this meeting, provide ways and means 
for the continuation of the Journal and fix the re- 
sponsibility for its publication. I recommend fur- 
ther that the dues of the Association be increased, 
and that two dollars of the increase be allocated to 
a subscription to the Journal for each member; that 
the officers or members who are given control of 
the publication be authorized to solicit advertise- 
ments from insurance companies and others to assist 
in defraying the cost of the pub’ication. 


List or Memsers: During the last year we have 
published and sent to all members and to the insur- 
ance companies a roster of our membership. This 
is in no wise a directory compiled for commercial 
purposes. Directories are published by individuals 
or corporations for profit. The publication of this 
list of members, and distribution of same, are not 
for profit and are without cost to the individual 
member. This roster is sent to each individual mem- 
ber in order that he may maintain contact with the 
other members, not merely with friends of long 
standing but also friends newly made at the annual 
conventions or elsewhere. Each member has be- 
fore him at all times the names and addresses of his 
fellow members all over the United States and Can- 
ada as a ready means of assisting him in communi- 
cating with his fellows, as occasion may require. 
The roster provides compact and comprehensive ref- 
erence to the names of those who have dedicated 
their services without cost to the protection of the 
companies in a field where they undoubtedly need 
protection. 

UnavutHorizep Insurers: This Association has 
during the past year fostered both state and federal 
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laws which would require insurers, presently not 
qualified by law to do business in a given state, to 
comply with the laws of the particular state and to 
qualify to do business therein before issuing further 
insurance contracts to its citizens. We have coop- 
erated with the companies and their duly constituted 
associations in advocating the passage of several bills 
pending in the Congress, tending to correct this evil. 
The members of Congress have received letters not 
only from members of our Legislative Committees 
and officers of this Association but from the mem- 
bership of the Association, advocating the passage of 
these bills and pointing out the necessity for same. 

No argument is required to demonstrate that it 
is unfair and unjust to allow a foreign association 
or company to do a tremendous volume of business 
in this country without the payment of taxes, and 
to do so in competition with companies which pay 
taxes. Such unauthorized insurers cannot even be 
sued in a state where they by devious means engage 
in business but fail to qualify under the laws of the 
state. 


State InsuRANCE: We have been active in oppos- 
ing bills in the several states which would put these 
states in the insurance business. We have consid- 
ered that as being unfair and unwise competition. 


So that you may know more intimately how we 
cooperate with the companies in legislative matters, 
I will give you an example of just how one matter 
was handled. I received a rush telegram from a 
representative of the companies, advising of a bill 


that had passed one branch of the legislature and 
was likely to pass the other any moment, and re- 
questing our cooperation. I immediately wired the 
members of the Legislative Committee of the exis- 
tence of the bill, and urged opposition. During the 
day I mailed a letter to the members of the Legis- 
lative Committee of that state and to each member 
in the state, advising of the existence of the bill and 
pointing out why the bill should be defeated, and 
requesting cooperation in bringing about the defeat 
of the bill. I promptly received replies to my wires 
and letters, advising of their cooperation. As law- 
yers, who are members of this Association, are among 
the most prominent lawyers in each state, you can 
readily gauge the tremendous influence of contact, 
both in person and by letter on the part of our 
members in a given state with the members of the 
committee of the state house or senate, many of 
whom are lawyers and personal friends of our mem- 
bers in the particular state. The influence is all the 
more potent because it does not emanate from paid 
workers. I urge that we continue and enlarge our 
activities in behalf of the companies in connection 
with legislation. 


FEDERAL INTERPLEADER Act: We have urged the 
enlargement of the scope of the Federal Interpleader 
Act. I am very much in hope that, by cooperation 
and the continued assistance of our membership, a 
bill will be passed at the next session of Congress 
enlarging and widening the scope of the present act 
in order to take care of the many problems which 
arise and do not come under the act. 


IneLIcIsLE Memsers: I suggest that in revising 
your by-laws you will give your Executive Com- 
mittee full power and authority over the admission 
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of members with the right to delegate some of the 
powers to the Membership Committees, and that 
you will give your Executive Committee authority 
to drop from the membership any lawyer who is now 
a member and who has ceased to be eligible. 

A Serious Conpirion: Many insurance compan- 
ies are withdrawing from certain sections of the 
United States because they have found that their 
business in these sections has been unprofitable, and 
their losses in excess of the premium income from 
these sections. I have recently talked to a number 
of insurance executives regarding the withdrawal by 
their companies from certain sections, and have prac- 
tically received the same answer in each instance, 
namely, that the companies cannot continue to stand 
the drain from these sections and remain solvent. 
The public, particularly jurors, do not appear to be 
conscious that insurance companies must of neces- 
sity pay their losses from premiums obtained from 
the public. Notwithstanding the depression and the 
increased value of the dollar as compared to several 
years ago, jury verdicts in many sections have con- 
tinued to be extremely high. Trial judges do not 
always reduce verdicts to reasonable amounts on mo- 
tion. Appellate courts are continuing to affirm 
judgments largely in excess of a reasonable amount. 
The insurance companies alone cannot take care of 
this situation. I am of the opinion that Insurance 
Counsel should take some appropriate action to as- 
sist in remedying this serious situation, which con- 
stitutes a menace to the very existence of the cas- 
ualty companies in particular. 

I would suggest that the Executive Committee give 
this matter consideration, and, if they approve of 
any action on our part, that a special committee be 
appointed to cooperate with the companies in at- 
tempting to relieve a situation which may bring 
about disaster to the companies and force state in- 
surance. 

I feel that the members of the Association, and 
certainly those who attend our annual meetings, are 
conscious of the value to them of the Association, 
of its value to the insurance companies, to the legal 
profession, and to the insuring public. Regardless 
of the value of the Association, we must keep in 
mind that we will receive from the Association the 
full and complete benefits to be derived from our 
membership only by attending the meetings and in 
assisting in fulfilling the purposes and objects as 
stated. 

I deeply appreciate your confidence in electing me 
as your President. I have not only been conscious 
of the high honor conferred upon me but have felt 
keenly the responsibilities of my office. Realizing 
my limitations, I have given to its duties largely of 
my time. If the Association has progressed in the 
last two years, if it is a stronger organization than 
it was two years ago, you must give full credit to 
your Executive Committee, the members of your 
special committees, and to the members who have 
cooperated with me to a man, and to whom I give 
my sincere thanks and deep appreciation. 

I commend Insurance Counsel to you. Hold your 
membership close to your hearts, and think often 
of the romance of its birth, growth, achievements, 
and its future dedicated to a great cause and busi- 
ness. 
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Social Insurance 


By HonoraBiLe Paut V. McNutt 
Governor of Indiana. 


CAME primar'‘ly to welcome you, too. You have 
been most generous in your reception. 

This is a famous and a delightful spot, which has 
about it the atmosphere of genuine hospitality. I 
suppose what happened yesterday was the result of 
the activities of the members of your Publicity Com- 
mittee. Certainly it put the Convention before the 
people of the country at the outset. (Laughter.) 
It may be that this experience will bring home to 
you the necessity for carrying insurance yourselves. 
(Laughter.) 

I wish it were possible to participate in all of 
your sessions and to discuss with the members of 
the convention informally many problems of mutual 
interest, the solution of which is of vital importance 
to all of our people. 


Th’s is a time of stress and change, a period such 
as that described by John Stuart Mill almost a cen- 
tury ago. Mill said: “History shows that great 
economic and social forces flow like a tide over 
communities only half conscious of that which is 
pursuing them. Wise statesmen foresee what time is 
thus bringing, and try to shape institutions and 
mold men’s thoughts and purposes in accordance 
with the change that is silent!y coming on. The 
unwise are those who bring nothing constructive to 
the process, and who greatly imperil the future of 
mankind by leaving great questions to be fought 
gut between ignorant change on one hand and ignor- 
ant opposition to change on the other.” 


We find ourselves in a position where the early 
promise of life, liberty and the pursuit of happiness 
for all of the people is not extended to the ordinary, 
average citizen in America. We have been forced to 
use emergency measures to meet pressing needs. 
These were the immediate tasks: to provide food, 
clothing and shelter for the destitute, the aged and 
the infirm; to revivify industry through cooperative 
action; to provide gainful employment for the un- 
employed; to restore agriculture to a profitable 
basis; to stabilize and restore confidence in our 
financial institutions; to remove fear of debt and 
foreclosure on the part of the farm and small home 
owners; to restore the confidence of the people in 
themselves and in their institutions. 

It is one thing to meet a devastating emergency. 
It is a far greater thing to prevent such catastrophes 
in the future. In any future program will be in- 
cluded three great objectives: the security of the 
home, the security of livelihood and the security of 
social insurance. Such a program would be a great 
step toward the goal of human happiness. The first 
duty of government is to protect the humanity which 
it serves. 

I wish to discuss briefly one phase of such a pro- 
gram which is of primary interest to you. 

For several years, it has been apparent that the 
system of workmen’s compensation no longer rep- 
resented insurance only against industrial accidents 
for which it was designed. Through legis'ative en- 
actment, judicial interpretation and the action of 


administrative boards, it has been broadened to in- 
clude both health insurance and unemployment in- 
surance, without so naming them. Occupational dis- 
eases and the aggravation of existing injuries or dis- 
eases are now generally classified as industrial acci- 
dents. Actually, they belong in the class of risks 
covered by health insurance. The absence of final- 
ity in awards in a great many of the cases and the 
broadening of the term “dependents” as used in the 
compensation statutes has actually created a form of 
unemp!oyment insurance. 

It is therefore of first importance that some pro- 
vision be made to care for the entire line of social 
insurance upon rates based on the risk involved, and 
that the burden of such insurance be distributed be- 
tween the employer and employee. The part to be 
taken by government, representing society as a whole, 
has not yet been determined. 

There is constant pressure from many sources to 
have government participate in various forms of 
social insurance. Many states provide old age pen- 
sions but follow no uniform system. Some pay the 
pensions from specific taxes, without contributions 
from the individuals affected. Others provide for 
pensions from funds raised by general tax levies, 
local, state or a combination of both. The Federal 
Government now insures deposits in banks by a sys- 
tem which involves the use of premiums collected 
from the banks themselves. One state has adopted 
a plan of unemployment insurance based on unem- 
ployment reserve. These are merely the beginnings 
of social insurance in this country. 

Social insurance in its broadest sense is not en- 
tirely new. England has had some form of social 
insurance for years. The Guilds of the middle ages 
had rudimentary but extensive systems of health 
insurance. These Guilds were self-governing or- 
ganizations of mdividuals, men and women, taking 
an equal share in the management. The individuals 
paid their annual subscriptions and their entrance 
fees and, when they were ill or unable to work, re- 
ceived sums of money to carry them through the 
unproductive period. 

When these mediaeval Guilds d’sappeared under 
the heavy hand of King Henry VIII, the desire for 
mutual aid in times of adversity, which seems so 
deep!y rooted in the human spirit, found expression 
in a new kind of mutual aid society known as the 
Friendly Society. The Friendly Societies grew and 
prospered and by the end of the nineteenth century, 
were providing health insurance on a large scale to 
a large part of the population. 

Today, England has a three-fold system of insur- 
ance, providing insurance for sickness and invalid- 
ism, for unemployment and old age, for widowhood 
and orphanhood. The present English system is 
compulsory. The old system was voluntary. 

It is extremely difficult to inaugurate a system of 
social insurance during a period of economic stress, 
when the need is the greatest. But the plans can be 
made and the programs prepared for adoption when 
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the improvement of general conditions warrants such 
a step. It is necessary to determine whether such 
insurance should be compulsory or voluntary, what 
share should be borne by employer and employee, 
to what extent governmental agencies should par- 
ticipate. 


We have spent much of our time tinkering with 
compensation statutes. Experience has taught us 
that the ills of such statutes cannot be entirely 
taken care of or cured by modification of the law. 
Attempts have been made in various states, notably 
Pennsylvania and Nebraska, to confine accidents to 
traumatic injuries or to violent injuries. Notwith- 
standing these efforts, by action of the administra- 
tive boards, awards were paid on the same classes of 
injury as before. 


In view of these experiences, it might be well for 
those engaged in the important business of insurance 
to give their present attention to the development of 
a comprehensive system of social insurance which 
would cure the evils of the workmen’s compensation 
laws by definitely providing for health insurance, 
unemployment insurance and old age pensions as 
well as compensations. 

The need is imperative. The statement of the 
Ohio Comm’‘ssion on Unemployment Insurance is 
a challenge to every public spirited citizen. 


The purpose of the unemployment reserves pro- 
vided by the Wisconsin plan and of the insurance 
fund as proposed in the Ohio plan is the same. They 
differ on!y as to method. That purpose is to sub- 
stitute in the place of charity and the dole a method 
of providing maintenance for the unemployed with- 
out humiliating and degrading them, without dis- 
rupting the ordinary charitable activities of private 
relief agencies and without bankrupting public treas- 
uries. In the words of the Ohio Commission: 


“Charity has proved to be inadequate, inapprop- 
riate and undesirable as a method of dealing with 
the distress of able and wil'ing workers who are un- 
employed through no fault of their own. Private 
charity funds are soon exhausted in every period of 
severe unemployment. Need for contributions in- 
creases exactly at those times when voluntary con- 
tributors have least to give because of reduced in- 
comes. 


“For those who are normally self-supporting, for 
those sufferis only because of lack of work, it is 
imperative tuat some substitute for charity be found 
which will prevent pauperization and maintain indi- 
vidual self-reliance and self-respect. Charity, public 
or private, will always be necessary for those who 
are unemployed because of mental, physical or moral 
handicaps. But those who are in distress only be- 
cause industry fails to provide them with oppor- 
tunities for employment are not properly the sub- 
jects of charity, and the policy of compelling them 
to resort to charity encourages pauperism and un- 
dermines independence and self-respect. 


“Unemployment insurance seems to be the most 
effective device for providing in a self-respecting 
way for the able and willing unemployed. The 
principle of insurance is widely used in meeting in- 
dustrial risks of all kinds, and no more effective 
method has been found or proposed that will pro- 
vide support for the unemployed and their families 
and at the same time prevent them from becoming 
pauperized.” 
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Two plans for compulsory unemployment insur- 
ance under state supervision have been proposed. 
These are commonly known as the Wisconsin and 
Ohio plans. Both plans propose to set up a state 
insurance fund for protection against unemployment. 
Under the Wisconsin plan, a separate account is 
kept of the contribution of each employer, and the 
unemployed worker draws only on the account of 
his former employer or employers. Strictly speak- 
ing, this is not insurance. The Wisconsin plan is 
properly referred to as an unemployment reserve. 


The Ohio plan provides that the contributions be 
pooled in a single state fund; that the employees as 
well as the employers pay premiums; that the risk 
be spread over all workers and employers; that the 
fund be operated as a system of insurance. The 
advantages of the Ohio plan are that it requires the 
employees to pay premiums as well as the employ- 
ers; that the benefits paid the unemployed are more 
adequate because of the pooling of risks and the 
employees’ contributions; and that it provides for 
the creation of a fund to provide maintenance for 
families without resort to charity or public relief. 


The Wisconsin plan adopts the theory that the 
employer be penalized for reducing the number of 
employed on what seems to be an assumption that 
payments the emp'oyer makes will cause him to pro- 
vide steady work. 

A third plan of voluntary unemployment in ir- 
ance has been designed by McCready Penson En- 
gineers, Inc. This plan is based upon donations by 
the company and deductions from the wages of the 
employees. The pension fund is placed in the cus- 
tody of a bank or trust company as trustee, subject 
to the approval of the employing company. The 
funds in the hands of the trustees are to be invested 
in life insurance investments which are guaranteed 
by the life insurance companies as to both interest 
and principal. Of course, under such a plan, dona- 
tions of the companies must be in such amounts as 
to insure the actuarial soundness of the program at 
all times. 


The voluntary plan will be useful pending the 
adoption of state plans and could without much 
difficulty be incorporated into the Wisconsin plan. 
I have talked to some of the employers and, of 
course, they all recognize that the plan is an experi- 
ment. They believe it to be sound and, as a matter 
of fact, some of the representatives of our insurance 
companies came in to say that they had investigated 
the matter thoroughly and had found the plan to be 
actuarially sound. 


It has been suggested that a plan might be de- 
vised which wou'd cover single industries in any 
given state. Apparently this could be accomplished 
through existing code organizations, since a single 
industry alone is covered. Such a system would be 
close enough to the individual employer to place the 
responsibility on him. From the standpoint of 
whether the industry is a consumer’s goods industry 
or producer’s goods industry, it would be still open 
to the same objection as the single employer plan. 


The point of controversy is the distribution of the 
burden. Several of the commissions have recom 
mended substantial'y equal contributions by the em- 
ployer and the employee. Others have insisted that 
part be paid by the employer, a smaller part by the 
worker and a part by the state, on the theory that 
the state can reach those best able to pay. The 
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present oppressive tax load and the responsibility 
which the state has already assumed for the care of 
the unemployed is an argument against state par- 
ticipation. 

There are certain objections to all of the plans 
proposed. The spread in periods of depression from 
the single industry standpoint is not great enough. 
The objection to the state-wide pool is that it is 
too far removed from the employer and places no 
responsibility on him to endeavor to keep his plant 
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open in periods of depression. The objection to 
the Wisconsin plan is that it might place too great 
a burden on the employer during such periods. 


The ultimate and proper solution of the problem 
will be based on experience. Insurance companies 
themselves can make most valuable contributions. 
We must not wait and we dare not fail by leaving 
the question to be fought out, as Mill says, “between 
ignorant change on one hand and ignorant opposi- 
tion to change on the other.” (Applause.) 


Standard Automobile Insurance Policy 


By R. 


G. RoweE 


Vice-President of Lumbermens Mutual Casualty Company, 
of Chicago, Illinois. 


WELCOME the privilege to take part in your 

annual program. I shall briefly discuss the pro- 
posed Standard Automobile Insurance Policy. As 
many of you know, a committee representing the 
Stock and Mutual Companies and the American Bar 
Association has been preparing such a policy during 
the last eight months. The policy has now been 
drafted and though those authorized to speak for 
the states with jurisdiction over policy forms and 
for the Bar Association have not yet given their 
formal approval to the Committee’s work, we hope 
that they will soon do so. Hence it is appropriate 
at this time, and especially before those present here, 
to give a resume of the results accomplished. 


The conditions which led the interested parties 
to undertake the preparation of a Standard Auto- 
mobile Policy find a parallel in those which per- 
suaded an earlier generation of insurance men to 
write a Standard Fire Contract. In the 90’s the 
fire policy was already, by reason of the vast prop- 
erty interests involved, the most important contract 
in the commercial life of the country. Yet the poli- 
cies issued by the different companies varied so 
much and were so ingeniously worded and so ob- 
scurely written that often a law suit was the only 
satisfactory method of determining their meaning. 
This diversity in coverage and phraseology created 
by a multitude of competing and often hostile com- 
panies was increased by the piecemeal efforts of 
forty-eight state legislatures to remedy the situation. 
You all know what happened. The intolerable con- 
ditions brought the threat of a contract which would 
be dictated line by line by the legislature and to 
escape that threat a committee made up of disin- 
terested lawyers and insurance executives formulated 
the Standard Fire Policy. On the whole it must be 
agreed that the Standard Fire Policy has proved a 
remarkable piece of work, despite the fact that its 
improvement over the years has been impeded 
through retention by the legislatures or government 
officials of many states of the sole power to alter 
or change the policy. When business methods and 
in fact the whole economic setup changes as rapidly 
as in America, an important contract like an insur- 
ance policy becomes frozen and unsatisfactory un- 
less there is some interested group charged with the 
task of adapting it to modern life. As I said a 
moment ago, the! car owners of the country and 
those who underwrite their insurance are today 


confronted with the conditions just outlined in the 
fire business of a generation ago. Today, as in those 
times, there are hundreds of companies and automo- 
bile clubs with policies which purport to cover iden- 
tical hazards but which bear no resemblance to each 
other. Today, as in the 90’s, there is a great and 
confusing variety of legislative enactments regulat- 
ing the coverage involved. And the parallel is com- 
plete when it is realized that within the last year or 
two, two states, West Virginia and Texas, passed 
laws providing for a Standard Automobile Policy 
to be approved by government officials. Before com- 
menting on the policy itself, I wish to say from first 
hand participation in many of the committee meet- 
ings that the spirit of those who did the work was 
marked by a sincere desire to deal with absolute 
fairness to all concerned. By all concerned I mean 
injured claimants as well as the policyholder and the 
company. The inclusion of representatives of the 
American Bar Association was intended to protect 
the interests of the general public and to provide 
assurance to legislatures and other government offi- 
cials that the preparation of the contract was not 
undertaken in any narrow spirit, concerning itself 
solely with profit to the carrier, but undertaken 
rather with a view to making the policy fair in 
substance and clear in meaning. 

The first change I shall call to your attention 
deals with the wording of the Insuring Agreement. 
Some companies in their Insuring Agreement provide 
coverage for the automobile “while within the United 
States and Canada” and other companies in their 
Exclusion Clause set forth “this Policy shall not 
cover any automobile while elsewhere than within 
the boundaries of the United States and Canada.” 
It has been suggested that literally this wording 
means that the car must be straddling the boundary 
line of the United States and Canada or there is no 
coverage. It is argued that the language which says 
“while within the United States and Canada” indi- 
cates that it must be within the two countries at 
the same time. 

The proposed new Standard Form handles that 
situation in this way: 

“This policy applies to accidents which occur 
during the policy period while the automobile 
is within the United States in North America 
or the Dominion of Canada, including while on 
coastwise vessels between ports within said ter- 
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ritory, and is owned, maintained and used for 
the purposes stated as applicable thereto in the 
declaration.” 


You will note that all that is necessary for cover- 
age under the new form is that the car be within 
the United States in North America or Canada and 
that it is being used for the purposes stated in the 
declaration. 


Perhaps one of the most important changes in the 
policy arose out of the Lakewood case decided some 
four years ago by the Supreme Court of the United 
States. A young man under eighteen years of age 
had an accident while driving his father’s car in the 
City of Lakewood, Ohio. An ordinance of that city 
prohibited persons under eighteen from driving a 
motor vehicle. The policy in question contained the 
common provision avoiding coverage when the car 
was driven under the age “fixed by law.” The in- 
surance company said that a municipal ordinance 
was a law within the meaning of the policy and the 
Supreme Court of the United States upheld that con- 
tention. The result was that the car driver was 
without protection and the injured claimant with- 
out assets to compensate for his losses. In the 
proposed Standard Policy only violations of State, 
Federal or Provincial Age Statutes will forfeit cov- 
erage. In the future, therefore, no car owner or 
his children will lose their coverage simply because 
they did not include in their previous reading the 
municipal ordinances of all the cities through which 
they intended to drive. As you may surmise, the 
word “Provincial” was added to the words “State” 
and “Federal” to make the policy suitable when 
driving in the Provinces of Canada. 


The policy provision just referred to which con- 
trols with respect to coverage the age of the driver 
has also been a prolific source of litigation with 
business concerns as well as with the owners of 
pleasure cars. I will briefly comment on two recent 
cases which illustrate this. One arose in Maine and 
was decided by a District Court of the United States. 
One Foss, the owner of a motor freight express line, 
had a young man driving for him who collided with 
one Bradley who was so badly injured he secured a 
judgment for $18,000 against Foss. Foss couldn’t 
pay and Bradley sued his insurance carrier. The 
carrier said it was not liable because Foss’ driver 
was a paid chauffeur and as such was required by 
the law of Maine to be eighteen years of age. Since 
Foss’ driver was under eighteen the policy provi- 
sion was applicable which nullified coverage if the 
driver was under the “age fixed by law.” Foss’ re- 
ply conceded that his driver was unlicensed by the 
Maine authorities to act as a chauffeur, but he ar- 
gued that anyone could operate a car in Maine if 
he were fifteen years old, with the single exception 
of paid chauffeurs and that the policy provision re- 
ferred only to this general age requirement of fifteen 
years. The District Court said it was plain that the 
policy did not cover the loss. So clear was this to 
the District Judge that he said: 


“To state the question is almost to answer it. 
The driver was operating the truck when it was 
illegal for him to do so on account of his age. 
It was being operated by a person contrary to 
law as to age. If the driver in this case had 
been driving his own or the family car, the in- 
surance company could avoid liability because, 
although the driver was operating contrary to 
law, having no license, his age was not a bar 
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to obtaining one. The operator of the truck 

here, driving for hire as a chauffeur, was oper- 

ating it contrary to law, not only because he 
had no license, but because he was under the 
required age.” 

What seemed so clear to the Federal Court in 
Maine was equally clear to the Supreme Court of 
Illinois except that the Illinois court was convinced 
that the policy did cover such a loss and it has so 
decided just a few months ago in the case of Mid- 
west Dairy vs. The Ohio Casualty Company. In 
Illinois, as in Maine, the general age statute allows 
you to drive if you are fifteen years of age, but 
chauffeurs are required to be at least eighteen. I 
need not narrate the facts in this Midwest Dairy 
case in further detail because they are exactly the 
same as those in the Maine case. In reaching a con- 
clusion completely contrary to the Maine Court, the 
writer of the Illinois opinion said: 


“We have no doubt but that the average per- 
son purchasing insurance would understand from 
a reading of the provision of the policy herein 
that the sole risk ought to be excluded thereby 
was the operation of the insured’s automobile 
by a child under fifteen years of age, and would 
not realize that it was also intended thereby to 
include within such provision as to age the 
operation of the vehicle under the Chauffeur 
Statute. The provision under consideration is 
clearly an age limit as applied to the operation 
of motor vehicles generally. There is nothing 
in the policy definitely indicating that the age 
limit as used in the policy applied to chauffeurs. 
It obviously was an age limit applied to the 
operators of motor vehicles generally. If the 
insurer had contemplated that chauffeurs under 
eighteen years of age should fall within those 
excluded from the operation of motor vehicles 
an appropriate provision explicitly and definitely 
so stating could readily have been written into 
the policy.” 

Despite the above language it may be that the 
Illinois Court was not so clear about the matter as 
it said it was, for about one-half of the opinion is 
devoted to declaring that insurance contracts ought 
to be liberally construed in favor of the insured. 
In any event, the proposed Standard Form puts the 
matter beyond dispute by providing no coverage 
for the insured in the situation under discussion. The 
proposed policy reads as follows: 

“This policy excludes any obligation of the 
company while the automobile is being driven 
by any person in violation of any State, Federal 
or Provincial law as to age applicable to such 
person or to his occupation or by any person 
under the age of fourteen years.” 

It is hoped that this wording and particularly the 
use of the word “occupation” will clearly indicate 
the intent of the policy. 

Another improvement in the policy is the fruit 
of the Brustein case. That case was decided a couple 
of years ago by New York’s highest court. One Sol 
Pion injured a woman by the name of Brustein and 
she recovered a judgment from him for her injuries 
in the sum of $8,000. Mrs. Brustein’s husband then 
brought suit himself and got a judgment of about 
$2,500 for the loss of his wife’s services. Now Sol 
Pion’s insurer paid $5,000 to Mrs. Brustein which 
was its limit for injuries to one person. It con- 
tended that Brustein’s loss of his wife’s services was 
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not a bodily injury. Brustein contended that it was 
and said that his judgment was covered because the 
policy provided insurance in the sum of $10,000 for 
accidents causing two or more bodily injuries. The 
New York Court decided in favor of the insurance 
company and Brustein couldn’t collect his judgment. 
Immediately thereafter the Insurance Superintend- 
ent of New York ordered the companies operating 
in New York to endorse their policies in such man- 
ner that they would give the kind of coverage which 
the Court of Appeals said they didn’t give. While 
this was done in New York, the situation remained 
uncertain in other states and has remained uncer- 
tain to this day. The proposed Standard Policy ex- 
pressly incorporates the coverage just discussed in 
the insuring clause of the contract. The phrase used 
reads as follows: 

“Including damages for care and loss of serv- 
ices because of bodily injury.” 

Our company insured one of the motion picture 
producers in Hollywood, and the complications in 
policy coverage that arose from some of the acci- 
dents make the gyrations of a Mickey Mouse car- 
toon seem rather mild in comparison. In the case 
I have in mind some employees of the Columbia 
Pictures Corporation were out on what the movie 
people call “location.” One Sparks, driving a Colum- 
bia truck, ran over another employee named Kaifer 
who was operating a camera. We carried the com- 
pensation coverage on the risk but not the automo- 
bile coverage. Since the compensation benefits were 
comparatively small Kaifer sued Sparks and recov- 
ered a judgment of $10,000. Sparks had nothing, 
so Kaifer then sued the Georgia Casualty Company, 
who carried the automobile coverage, to satisfy his 
judgment. Sparks was an “assured” under the 
clause in the Columbia policy commonly known as 
the “Extended Coverage or Omnibus Clause.” The 
Georgia Casualty Company admitted that Sparks 
was an “assured” but contended that an exception 
to that clause nullified coverage. That exception 
read as follows: 

“This policy does not cover injuries to any 
employee of the assured engaged in the business 
of the assured.” 

But, replied Kaifer, the injured man: 

“T am not an employee of the assured. I am 
exclusively and solely employed by the Columbia 
Pictures Corporation. 

“The policy,” continued Kaifer, “expressly de- 
fines the unqualified word ‘assured’ to include 
both the Columbia Corporation and Sparks also. 
Since I am not employed by both Sparks and the 
Columbia Corporation, I am not employed by 
the assured, but simply employed by the Named 
Assured.” 

The United States Court of Appeals upheld Kai- 
fer’s position and affirmed the judgment. It is be- 
lieved that the proposed Standard Policy will effec- 
tively exclude coverage in cases like the one just 
described. In other words, the new policy intends 
to prohibit one employee of a corporation suing an- 
other employee of the same corporation. The pos- 
sibility of collusion is very great and most injured 
employees merely use the compensation insurance 
provided by their employer to finance another suit 
against their employer’s automobile carrier. 

Let us now glance briefly without the tedious di- 
gest of decisions at a few of the many improvements 
in the new policy. By express provision coverage is 
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automatically extended to cover newly purchased 
cars where the insurer has been insuring all the cars 
of the policyholder. The new form covers newly 
acquired cars as of date of delivery substantially as 
follows: 


1, If the company covers all automobiles owned 
by the Named Insured. 

2. If the company does not cover all automobiles 
owned by the Named Insured the insurance shall 
apply only to such other automobile if it replaces 
an automobile described in the policy. 

3. Insurance on the replaced car terminates im- 
mediately. 

4. This “Automatic Coverage Clause” does not 
apply (a) with respect to any loss against which the 
Named Insured has other insurance nor unless (b) 
the Named Insured notifies the company within ten 
days following the date of delivery of such other 
automobile, and (c) pays any additional premium 
required to cover such automobile. 


At the present time most policies contain nothing 
on this subject with the result that competitive fac- 
tors alone determine the fate of the insured in the 
event of accident with a newly purchased car. If 
his business is worth a great deal to the insurer he 
will probably be given coverage; if not, he will be 
out of luck. One expression in the policies generally 
in use at the present time has been productive of 
much litigation and has been changed in the Stand- 
ard Contract. I refer to the phrase granting insur- 
ance to any one “legally operating” the insured car 
with the permission of the insured. That phrase 
“legally operating” has been said by many companies 
to nullify coverage if the car driver was intoxicated 
or violating other traffic statutes. The Standard 
Policy obviates any such contention by merely say- 
ing that insurance is granted to others in addition 
to the insured if they are using the car with the 
insured’s permission. 

Perhaps I should add that the coverage now gen- 
erally granted under the “Extended Coverage 
Clause” is in one respect restricted by the proposed 
policy. Today coverage follows any one driving a 
car with the insured’s permission or with the per- 
mission of any adult member of the insured’s house- 
hold. The new contract requires the permission to 
be given by the insured himself or by any agent for 
him but does not grant coverage when the permis- 
sion proceeds solely from any adult member of the 
family. The reason for this restriction is a pretty 
good one. If a man knows his son is a careful driver 
but that his friend is an incompetent or drunken 
driver, the son, although a member of the insured’s 
family, no longer has power to grant coverage to 
his friend if the father forbids him to allow the 
friend to drive the car. 

One of the most annoying and, where successful, 
one of the most expensive things the companies have 
had to contend with in recent years has been the 
growing practice of allowing the plaintiff to join the 
insurer as a co-defendant in a suit against the policy- 
holder. The new policy takes care of this by for- 
bidding it in very precise language. Of course, if a 
legislature expressly authorizes it as in Wisconsin the 
policy provision must give way to the statute. The 
Wisconsin statute is, I believe, peculiar to that state 
so the new policy really accomplishes something in 
this regard. 

Most of you gentlemen are familiar with the pro- 
vision which forfeits coverage when the insured is 
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carrying passengers for a consideration. You are 
also familiar with the fact that the provision has 
proven quite worthless because the courts have gen- 
erally held that carrying passengers was intended 
to include only those cases where the insured did it 
as a regular business or where he occupied the 
status of a common carrier. We hope the new pro- 
vision will not be so susceptible to judicial destruc- 
tion for we have substituted the word “persons” for 
the word “passengers.” Not long ago an ingenious 
lawyer for some insured argued that his client was 
not engaged in such a speed contest as would forfeit 
his coverage because the insured and the other driver 
were just driving parallel to each other in the same 
direction and both just started to see which could 
beat the other. He said that the prohibition of 
speed contests in the policy meant prearranged speed 
contests such as planned automobile races and per- 
formances of that kind. He won his point and to 
clarify the matter the new policy has adopted his 
exact language. In other words, coverage cannot be 
denied except where the speeding takes place in a 
prearranged contest. I am suspicious that this altera- 
tion is proof that mere change is not necessarily 
improvement. 

Everyone handling casualty claims is familiar with 
the uncertainty regarding many of the expenses in- 
curred in the preparation of a suit for trial. Here 
again the present confusion is removed by clarifying 
the contract. The difficulties I refer to arise from 
the attempt to apply the so-called “Cooperation 
Clause.” Heretofore that clause has usually read as 
follows: 

“The Insured shall cooperate with the com- 
pany and upon the company’s request, shall as- 
sist in effecting settlements, securing and giving 
evidence, obtaining the attendance of witnesses 
and in the conduct of suits.” 

At first glance this clause seems entirely satisfactory 
to all parties concerned, but what about the case 
of an insured who resides in California, tours the 
East, has an accident in New York, returns home to 
California and is requested to attend the trial in 
New York at a later date? Will the company sup- 
ply the money for the traveling expenses, and if it 
declined to do so has the insured not agreed under 
the terms of the contract to “secure and give evi- 
dence,” and how can he give satisfactory evidence 
unless he attends the trial? The proposed Standard 
Form answers this for the policyholder in this way: 

“The insured shall cooperate with the com- 
pany and, upon the company’s request, shall as- 
sist in effecting settlements, securing and giving 
evidence, obtaining the attendance of witnesses, 
and in the conduct of suits, and the company 
shall reimburse the insured for any expenses 
other than the loss of earnings incurred at its 
request.” 


In calling your attention to this new wording I 
wish to emphasize that the company now agrees to 
reimburse the insured for any expense other than 
loss of earnings incurred at the company’s request. 
The word “any” may prove to be expensive unless 
you gentlemen make certain that such expense, when 
incurred, is reasonable. 


In most policies in use at the present time there 
is also a provision stating that the insured shall not 
voluntarily assume any liability, settle any claim and 
incur any expense other than that for immediate 
surgical relief. Some policyholders, injured as a re- 
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sult of their own carelessness, obtain medical or sur- 
gical relief and then demand that the company re- 
imburse then under the “immediate surgical relief 
clause.” The new Standard Form clarifies this and 
provides “for such immediate medical and surgical 
relief to others as shall be imperative at the time 
of the accident.” The two words “to others” clearly 
informs all concerned that it is not intended to be 
a personal accident policy and that the insured can- 
not be reimbursed for his own carelessness. 

There is only one more feature of the new policy 
that I will call to your attention. At present if an 
individual policyholder dies or a corporation is ad- 
judged insolvent or bankrupt, the effect on the in- 
surance is highly uncertain. As a matter of fact, 
most policies in use duly provide that the policy 
shall immediately terminate if the business of the 
assured is placed in the hands of a receiver, whether 
such action be voluntary or otherwise. Very few 
policies make mention of the coverage in effect if 
the Named Assured dies. An attempt has been made 
to remedy this in the Standard Form by expressly 
granting coverage to the legal representative of the 
deceased or the trustee in bankruptcy for the unex- 
pired term of the policy. Of course, the company 
retains the right to cancel the legal representative’s 
coverage, just as it had the right to cancel the cov- 
erage of the assured. In passing I wish to say that 
the Committee were agreed that the words “legal 
representative” as app'ied to an individual policy- 
holder’s coverage are somewhat obscure and, there- 
fore, somewhat unsatisfactory. But it is the inten- 
tion of the companies, I believe, to extend coverage 
to immediate members of the policyholder’s family 
in the event of his death for at least thirty days, 
and it was felt that the new wording was at least 
better than leaving the matter hang in the air as in 
the case with the policies now in force. 


In conclusion let me add that the New Standard 
Form, if used throughout the country, should prove 
an important advantage to the general public be- 
cause’ it gives them a ready means of knowing 
whether they are being sold a contract which is worth 
buying or a contract which merely masquerades as 
an insurance policy. It is amazing what a variety 
of sub-standard policies are still being distributed by 
high pressure salesmanship and as a consequence the 
average citizen today has no yardstick to help him 
decide if he is being defrauded in the purchase of his 
automobile coverage. While the new contract does 
not purport to be perfect, it does represent a great 
deal of effort to give all parties an honest and in- 
telligible policy. In the long run, whatever is fair 
and just is generally found to be expedient as well, 
and that is the spirit which guided those who have 
made this important contribution to the insurance 
business of the nation. 
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Some Legal Phases of the Surrender of 
Life Insurance Policies 


By STANLEY K. HENSHAW 
Assistant Counsel of the Union Central 
Life Insurance Company. 


W HEN your President sent me a very kind invi- 

tat‘on to read a paper at this meeting, it oc- 
curred to me that I should decline for several rea- 
sons: 

First, the weather was so unusually warm I felt 
that Home Office Counsel should not assume any 
greater burdens than those ordinarily thrust upon 
him. 

Second, about the time of the meeting I had in 
mind making a trip to northern Michigan where the 
sky is blue and the air invigorating, and back in my 
mind was the hope, hardly an expectation, that pos- 
sibly a small mouth bass or two would become in- 
trigued with my hook. 

Third, it occurred to me that I could not say any- 
thing that would be helpful to a body of lawyers 
composed in part of Home Office Counsel and in 
part of attorneys who are on the firing line,. con- 
stantly representing insurance companies and trying 
to explain to the courts that there are no ambiguities 
existing in the policies, that the companies have not 
spilled any waivers and have not by their silence 
given consent, and to address such a body of men 
would be like carrying coals to Newcastle. But when 
I considered the nature of the invitation and the 
fact that for some years I have been attending the 
meetings of the Association of Life Insurance Coun- 
sel, and sitting on side lines listening to papers pre- 
pared by its members, and prepared I know only 
after a great deal of time spent in investigation of 
the law pertaining to the particular subject dis- 
cussed, I felt that I should follow the biblical direc- 
(ion and become a doer of the word and not a hearer 
only. 

In looking around for a subject, I found that al- 
nost every subject relating to life imsurance had 
been touched upon at various times by some of the 
legal fraternity and anything I said would necessarily 
be only a restatement of what has already been said. 

In the last two or three years every life insurance 
company, and, I assume, other insurance companies, 
have had a great deal to do with surrenders. First 
came policy loans or advances which were made for 
the purpose in many instances of speculation, and 
later as a result of the continued depression for rais- 
ing money for living expenses and the necessities of 
life. Where policy loans are made to the full amount 


of the reserve, there are a great many lapses and 
surrenders, and with surrenders, as a natural con- 
comitant, come the attendant legal questions. 

A brief reference to the surrender provisions of 
life insurance policies discloses that in general they 
may be classed in two groups: 


1. Those that offer the insured the option of 
taking the surrender value at any time before the 
end of the grace period. 

2. Those that give this right only in the event 
of default in payment of premium. 


Of the first group the following is a fair example: 


“After three full years’ premiums have been 
paid, the surrender value for each thousand dol- 
lars of insurance is equal to the reserve at the 
end of the policy year, omitting cents, less sur- 
render charges,” etc. 

“The surrender value may be used at the op- 
tion of the owner of the policy in any one of 
the following ways, all of equal value, as set 
forth in the following tables provided there be 
no indebtedness or advances on the policy,” etc.: 

Option 1, Extended insurance. 

Option 2. Paid-up insurance. 

Option 3. Loan. 

Option 4. Cash. Withdrawn in cash on legal 
surrender of the policy before the expiration of 
the days of grace. The cash value will be in- 
creased by the value of any paid-up additions. 
Payment may be deferred by the Company nine- 
ty days from the date of application therefor. 

If there be any indebtedness or advances on 
this policy, the cash value shall be reduced 
thereby, etc. 


Of the latter, this wording may be said to be 
typical: 


“After three full years’ premiums shall have 
been paid, and after default in payment of any 
subsequent premium, the following provision 
shall become operative. . - Upon surrender 
and discharge of this policy by all parties in in- 
terest not later than sixty days after default in 
payment of premium, the Company will pay the 
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Minneapolis: 
Johnson, C. M. and Mrs. 
McGough, Paul J 
St. Paul: 
Briggs, Allan 
Orr, C. N. 
MISSISSIPPI: 
Jackson: 


Wells, W. Calvin 3rd 
Stevens, J. Morgan 


MISSOURI: 
Joplin: 
James, Grover C. 
Kansas City: 
Mosman, O. C. 
McVey, E. H. and Mrs. 
Reeder, P. E. 
Winger, M. H. and Mrs. 


Alton C. 


Green, E. A. and Mrs. 





Hecker, 
Hocker, Lon O. 
Hodgman, G. A. & Mrs. 
Mayne, W. R. 

Reeder, Wm. O. & Mrs. 

Springfield: 
Mann, Frank C. 
Neale, Ben M. 


NEBRASKA: 
Grand Island: 
Cleary, J. L. 
Omaha: 
Barton, J. L. 
Cleary, G. 
DeLacy, G. ‘L. 


NEW JERSEY: 
Newark: 
Hollander, S. M. 


NEW YORK: 
\lbany: 
Gallagher, D. G. 
Martin, R. E. 
Buffalo: 
Hassett, 
Thomas, 
Thomas, Ulysses S. 
Glen Falls: 

Thomas, S. M. 

-w York City: 
‘Deen J 
Hargrave, H. W. J 
Robertson, Curtis. 
chester: 


and Mrs. 


Wm. D. 
w. ¢€ 


Millener, J. A. ats! Mrs. 


~ 


racuse: 


Brown, Oscar J. & Mrs. 


Bond, G. H. and Mrs. 
Dineen, R. E. 
NORTH CAROLINA: 
Asheville: 
Johnson, T. L. 
Raleigh: 


Burgess, C. K. and Mrs. 


Ruark, Robt. 
Shepherd, S. B. 
Smith, Willis E. Mrs. 


H. F. and Mrs. OHIO: 


OKLAHOMA: 


PENNSYLVANIA: 


SOUTH DAKOTA: 
Sioux Falls: 
Murphy, J. 
Warren, F. 


TENNESSEE: 
Chattanooga: 
Noone, Charles A. 
Knoxville: 
Poore, H. T. 
Memphis: 
Braden, E. W. 
McCormick, Grover. 
McDonald, W. Percy. 
Nelson, R. M. & Mrs. 
Winchester, 
Nashville: 
Goodpasture, Henry. 
Manier, Miller. 


and Mrs. TEXAS: 
eaumont: 


Crook, W. M. 
Dallas: 


Ashtabula: 
Hogue, F. R. 
Canton: 
Cope K. B. and Mrs. 
Cincinnati: 
Henshaw, S. K. 
Hightower, H. G. & Mrs. 
Marble, Harry E. 
Cleveland: 
Kistner, J. R. 
Sellers, C. W. 
Vrooman, C. M. & Mrs. 
Columbus: 
Benoy, W. E. and Mrs. 
ynepect, R. M. 


F, 
Watson, B. G. 
Younger, Cc. S. 
Dayton: 
Markham, 
McKee, Frank, D M. 
Hamilton: Frank 
Gray, J. F. and Family. 
anerews, Jae. Hall, Albert B. and Son. 
Marietta: 
Noll, R. M. and Mrs. Houston: 
Freeman, J. 
Kemper, 
UTAH: 
Salt Lake City: 
Hurd, J. W. and Mrs. 
Stewart, Ralph T. 
VIRGINIA: 
Richmond: 
Sinnott, 


Samuel S. 


Rowland. . & Mrs. 


Oklahoma City: 
Bowman, Byrne A. 
Thurman, Hal C. & Mrs. 
Tulsa: 
Smith, H. L. 


Pittsburgh: 
Dalzell, R. D. and Mrs. R 
Dickie, J. Roy and Mrs. 
Philadelphia: 
Seser, ©. 3. White, H. E. 
Weeks, J. Borton. WASHINGTON: 
Willing, J. K. Seattle: 
Sunbury: Gates, 


Cc. E 
Knight, H. S. and Mrs. McKelvey, Ww. R. 


S. and Mrs. 
G. and Mrs. 


Lee & Mrs. 


H. 
W. L. and Mrs. 


WEST VIRGINIA: 
Charleston: 
Jackson, T. B. and Mrs. 
Fairmont: 
Haymond, Frank C. 
Huntington: 
Marshall, E. A. and Mrs. 


WISCONSIN: 
Coleman, J. E. and Mrs. 


GUESTS 
W. B. Cody, 
Atlanta, Ga. 

Cc. T. Nunnally, 
Atlanta, Ga. 

Cc. C. Wysong, 
Indianapolis, Ind. 
C. E. Manion, 
South Bend, Ind. 
B. J. McCaffery, 
South Bend, Ind. 
E. W. Dahl, 
Grand Rapids, Mich. 
D. F. Bartlett, 
eG Ohio. 
W. Stahley, 
Philedeiphis, Pa. 
Eugene Quay, 
Chicago, Ill. 
Don B. Irwin, 
Frankfort, Indiana. 
Edward E. Collins, 
Chicago, Illinois. 
R. W. Martindale, 
Chicago, Illinois. 
L Black, 


Mrs. 


Indiana. 


Indianapolis, 
R. M. Chandor, 


Indianapolis, Indiana. 
. Ackerman, 
Louisville, Kentucky. 
H. Edward Doyle, 
New York City. 
H. L. Reinhard, 
Philadelphia, Pa. 
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cash value. .. . Payment of the cash value may 
be deferred for not exceeding ninety days after 
receipt of application therefor.” 


It is not my purpose to refer to all the cases deal- 
ing with surrenders nor to touch on the many ques- 
tions which arise in connection therewith, but the 
discussion will be limited to the following general 
headings: 


I. When is a Surrender Complete? 

II. Can a Collateral Assignee of an Insurance 
Policy Make a Legal Surrender? 

III. Can Guardians Surrender? Is So, Under 
What Circumstances? 

IV. Can a Corporation Beneficiary, Where 
Premiums. Are Paid by the Corporation and the 
Right is Reserved to the Insured to Change the 
Beneficiary and Exercise All Rights Under the 
Policy, Make a Legal Surrender? 


i 
When is a Surrender Complete? 


The answer to this question has been so clearly 
and forcefully set out by Irving T. F. Ring, Esq., 
General Counsel of the State Mutual Life Insurance 
Company, Worcester, Massachusetts, that it seems 
almost presumptuous for me to try to add anything 
to what he has said, but the subject is so interesting, 
and as there have been a number of important deci- 
sions handed down since his paper was read, a short 
discussion may not be amiss. 


First of all, we should keep in mind that a policy 
of life insurance is a contract, and the rules apply- 
ing to ordinary contracts should apply to life insur- 
ance policies although we have all found at times 
to our sorrow that the courts have on occasions 
taken a different view. The courts, as we all know, 
invariably say if there is an ambiguity that the in- 
sured or the beneficiary must be given the benefit 
of any doubt, but in view of the fact that the 
statutes of many of the states provide what a policy 
must contain and what it must not contain, and the 
further fact that the policy form must be approved 
by the various state departments, the rules laid down 
by the courts should at the present time be some- 
what modified. See paper of H. H. Orr, read be- 
fore the Association of Life Insurance Counsel, Dec., 
1923. 

We should also have in mind that the policy 
forms as above indicated are of two kinds, first, 
those that permit surrender at any time after the 
payment of a certain number of premiums; second, 
those that confer this right only after default. We 
thus have a continuing offer which is complete when 
accepted. When the acceptance is complete is where 
there is a divergence of court decisions. 

There is almost unanimity in the court decisions 
to the effect that a contract is complete-when the 
acceptance of the offer is placed in the mails, that 
is if the offer is made by the same means of com- 
munication, although my professor on contracts, 
while he did not agree with this rule of law, cited 
only one case to the contrary, McCullough v. Eagle 
Insurance Co., 1 Pick., (Mass.) 278. Some courts 
say that the surrender provisions of a policy con- 
stitute a continuing offer and as soon as the insured 
has placed his signed surrender voucher and the pol- 
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icy in the mails (if the policy is not already with 
the Company in connection with a policy loan), that 
the offer of the Company has been accepted and the 
contract is complete and the liability of the Com- 
pany is for the amount of the surrender value, and 
that if the surrender value is not received prior to 
the time of the insured’s death that the beneficiary 
in the policy, whether the wife or some other person, 
or the insured’s estate, is not entitled to the amount 
due under the policy, but his estate would be en- 
titled to the surrender value and nothing more. 


Some years ago the insured under one of our poli- 
cies requested the surrender value. The surrender 
voucher was duly signed and it together with the 
policy was sent to the Home Office. The check for 
the surrender value was mailed to the Company’s 
agent without delay and by the agent mailed to the 
insured. The check was delivered at the insured’s 
house or place of business on the day the insured 
died, but whether before or after was never made 
clear. The insured was found dead in his automobile 
apparently from a gunshot wound self-inflicted. The 
check for the surrender value was returned to the 
Home Office and sent back by the Company with 
the statement there was no liability other than the 
surrender value. The attorneys for the insured’s 
estate subsequently acquiesced in our views without 
resort to the courts. There was some intimation in 
the confidential reports made to the Company that 
a claim would be made that the insured was not of 
sound mind at the time the surrender voucher was 
executed, but this claim was not pressed, probably 
for the reason that it could not be proved and some 
deals had been consummated by the insured which 
would have been disturbed if the insured had been 
proved incompetent. You can imagine the relief we 
felt when the insanity claim was not pressed. 


Our Company has had one case in which an effort 
was made to recover the proceeds of the policy when 
the check for the surrender value was not received 
at the time of the insured’s death. Two other com- 
panies were also on the risk. The case was decided 
by one of the Superior Courts of Connecticut in 
favor of the companies. No opinion was written 
and the case was not taken to the Supreme Court. 

One of the leading cases involving this question 
is that of the Northwestern Mutual Life Insurance 
Company v. Joseph, 103 S. W. 317. The policy pro- 
vided among other options that upon the comple- 
tion of the tontine dividend period the insured should 
have the privilege of surrendering the policy and 
receiving therefor in cash its entire share of ton- 
tine—that is accumulated reserve, together with sur- 
plus apportioned. The insured was notified that the 
tontine dividend period would mature May 25, 1901, 
and requested him to make an election of an option. 
On May 25, 1901, he elected to accept the cash 
value of the policy and a receipt for the full amount 
of the cash payment together with the policy was 
delivered to the General Agent at Louisville to be 
forwarded by him to the Company. On May 27, 
1901, these papers were placed in the mail addressed 
to the Home Office of the Company in Milwaukee 
and received by the Company on May 28. On the 
morning of May 28 and before the papers were 
received by the Company, the insured died and the 
Company was notified of his death. On June 4, the 
Company paid the full surrender value by two 
checks; one made payable to Buell, to whom the 
policy had been assigned as collateral, and the bal- 
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ance to the beneficiary. The beneficiary refused to 
accept the check and instituted an action against 
the Company to recover the sum of $2,000.00, less 
the amount paid to Buell. The Court stated: 


“Tt will thus be seen that the principal ques- 
tion to be determined is, did the mailing of the 
letter inclosing the proper form of his election 
complete the contract in this respect as between 
Joseph and the Company and, if so, did his death 
before the letter was delivered to the Company 
annul the election made by him. In Page on 
Contracts, Section 52, it is said: ‘Wien the mail 
or telegraph is a proper means of communica- 
tion, the great weight of authority is that the 
acceptance is binding on both parties from the 
moment that it is transmitted.’ The author also 
declared that the acceptance thus made or a 
contract thus completed cannot be revoked after 
the letter of acceptance is mailed, and says: ‘If 
the party making the offer died before the let- 
ter of acceptance is received, but after it is 
mailed, the offer does not lapse, since it has al- 
ready been turned into an agreement by accep- 
tance. The rule is the same where the parties 
accepting the offer dies after his letter of ac- 
ceptance is mailed.’ 

His right to the election was optional with him, 
but absolutely binding upon the Company, as in 
the contract it tendered to him unequivocally 
this right. Therefore, when the insured exercised 
his election in proper form and in the manner 
provided in the policy, it was as irrevocable a 
contract as could be made.” 


A case decided by the Circuit Court of Appeals of 
the 10th Circuit, on Nov. 23, 1933, Pacific States 
Life Insurance Co. v. Bryce, 67 Fed. (2) 710, cites 
with approval the Joseph case. Mrs. Bryce was 
named beneficiary but on Jan. 18, 1932, the insured 
mailed the policy to the Company with the state- 
ment that he would like to have the surrender value 
on Feb. 3, the next premium date. The Company 
suggested that he borrow on the policy rather than 
surrender it, which he declined to do, and on Feb. 9, 
1932, the Company mailed to the insured the form 
which recited that he was the sole owner of the pol- 
icy and that he surrendered the policy in considera- 
tion of its cash value and that the parties acknowl- 
edged receipt thereof in consideration of which they 
agreed to release the insurer from al! further liability 
under the policy. In this case the wife joined in the 
agreement. The Company acknowledged receipt of 
the surrender agreement on Feb. 24 and advised that 
by reason of the congestion in the Loan Department 
there would be some delay in remitting, but check 
would be forwarded as soon as the application was 
reached in turn. On March 28, 1932, the date of 
the insured’s death, payment had not been made. 
On April 8, the Company mailed check for the sur- 
render value of the policy and the policy was en- 
dorsed for its cash surrender on April 8, 1932. The 
widow brought suit as beneficiary to recover the face 
value of the policy, and a judgment was rendered by 
the District Court in favor of the widow. The deci- 
sion was reversed by the Appellate Court. The policy 
provided after three full years premiums had been 
paid the insured with the consent of the assignee 
and the irrevocably named beneficiary, if any, if 
elected within one month after the expiration of the 
grace period but not later, and upon the proper sur- 
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render of the contract, might receive the cash value 
less any indebtedness. Circuit Judge McDermott 
wrote the opinion and uses this language: 


“Plaintiff’s theory, adopted by the trial Court, 
is that the execution of the surrender agreement 
was an offer by the insured to the Company to 
surrender the policy for a cash payment of 
$435.00; that such offer lapsed and the surrender 
agreement voided because the surrender value 
was not paid within a reasonable time or before 
the death of the insured. 

With this construction of the policy contract 
we are not in accord. It puts the cart before 
the horse. The policy vested in the insured cer- 
tain definite rights, among them the right to be 
paid the reserve on his policy in cash upon a 
surrender of his policy, if demanded within a 
specified time. The insured did demand the sur- 
render value within the prescribed time, and sur- 
rendered his policy. When he did so—a month 
before his death—he became absolutely entitled 
to payment in cash of $435.00. Upon his death 
his estate, and not his beneficiary, became en- 
titled to that sum. The offer is contained in the 
policy contract, and is from the Company to the 
insured ; the option is in the insured and not the 
Company, and his acceptance completes the con- 
tract; the Company has no right to accept or 
reject; its obligation to pay is absolute. Under 
plaintiff’s theory, an insured may only offer to 
surrender his policy for its cash value; the Com- 
pany may then accept or reject the offer, and 
if it fails to pay as agreed, the offer lapses. Such 
a construction would wipe out the right of an 
insured to the cash surrender value of his policy, 
because the Company could defeat his right by 
rejecting his offer, or by failing to pay. To 
construe an exercise of an option as an offer to 
the Company, subject to rejection or lapse, 
would be to warp the plain terms of the con- 
tract and to deny the insured a right he has paid 
for. If Bryce, on March 15, had sued the Com- 
pany for $435.00, could the Company have de- 
fended on the ground that it had not accepted 
his offer to take the cash surrender value? 
Clearly not; yet plaintiff's contention comes 
down to that.” 


The Court also refers to the Lipman case decided 
by the Court of Appeals of the 4th Circuit, to which 
I will refer later. The opinion does not say when 
the acceptance was complete, that is, on mailing the 
papers or on their receipt by the Company, but does 
cite the Joseph case with approval. 

This opinion is also interesting as it alludes to a 
question while not within the confines of this paper 
merits a word or two in passing. The case indicates 
that one of the main points at issue was the delay 
in acceptance of the continuing offer of the insurer, 
and the Court uses this language: 

“The delay of the Company, assuming it to be 
unreasonable, was a breach of its contract to pay 
the surrender value; it does not follow from the 
fact that a contract is breached that there never 
was a contract.” 


Query: Does the Court by this language put it- 
self on record as permitting or denying the right to 
sue in tort, a subject discussed by Mr. James C. 
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Jones, in his paper read before the Association of 
Life Insurance Counsel, Tort or No Tort. 

I also want to call your attention to the following 
statement of the Court: 


“On the contrary, by his silence he acquiesced 
in the delay occasioned by the deluge of applica- 
tions for surrender value.” Here is a case where 
a Court holds that the insured, not the insurer, 
by silence has given consent. Mirabile dictu. 


It is also interesting in that the Court under the 
facts set out holds that the estate of the insured is 
the one to whom the surrender value shall be paid 
and that it is not payable to the beneficiary after 
the insured’s death. Apparently in the Joseph case 
the Company made the check payable to the bene- 
ficiary, possibly for the reason that but a small 
amount was involved, namely $76.24. 

Lipman v. Equitable Life Assurance Society, 58 
Fed. (2) 15, is another recent case, and, as above 
stated, is approved in the Bryce case. The facts in 
brief are as follows: 

On Oct. 11, the local office forwarded the policy 
to the home office, together with a letter showing 
that premiums had been paid thereon to Oct. 3, 1929, 
and that insured desired the cash value. The policy 
was received Oct. 14 and on the same day, but a 
short time after the receipt of the letter, the insured 
was killed in an automobile accident. I quote from 
the opinion by Judge Parker: 


“Plaintiff's contention is that there was no 
right on the part of the insured to surrender the 
policy and receive the cash surrender value there- 
of until there should be a default in the pay- 
ment of premiums; that there could be no de- 
fault until the days of grace allowed for the pay- 
ment of premiums had expired; that these had 
not expired when insured returned the policy 
and requested that the cash surrender value be 
paid to her; that her letter, for that reason, 
constituted not the acceptance of an option but 
the making of an offer to the Company; and 
that because her death occurred before her offer 
was accepted by the Company, no contract to 
accept the cash surrender value resulted. 


The Company, on the other hand, contends 
that the letter of insured and the return of the 
policy constituted the acceptance of an option 
contained in the policy; that there was a default 
within the meaning of the policy authorizing 
insured to exercise the option when the premium 
was not paid on the date when it became due; 
and that, as creating a default was a matter 
within the control of insured, she had the right 
to exercise the option in advance of the default, 
etc. The surrender provision of the policy reads 
as follows: ‘Options on surrender or lapse. After 
three full years’ premiums have been paid there- 
on, upon any subsequent default in the payment 
of any premium or installment thereof, and with- 
in three months after such defauit, this policy 
may be surrendered by the insured (or assignee, 
if any) who may elect either of the following 
options: (a) To receive the cash surrender value 
of this policy;’” ete. 


It was necessary for the Court to determine wheth- 
er the policy was in default and it held that it was 
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in default on the date fixed for payment of prem- 
iums and not thirty-one days thereafter. The Court 
then says: 


“Since the insured had the option to surrender 
her policy and take the cash surrender value on 
Oct. 10, there can be no question but that the 
rights of the parties became fixed and insured 
became entitled to the cash surrender value, and 
nothing more, when she exercised the option. It 
was not necessary that defendant do anything. 
There was a meeting of the minds of the parties 
when insured accepted the continuing offer of 
the Company evidenced by the option. If the 
insured, after writing the letter of Oct. 10, had 
continued to live and had done nothing further 
towards exercising the option contained in the 
policy, we think that no one would question but 
that it had been properly exercised and that in- 
sured became entitled to the cash surrender va'ue 
without further action either by herself or the 
Company.” 


While this case does not specifically state when 
the acceptance took place, I think it can fairly be 
inferred that the contract was complete when the 
agent mailed the policy and the letter of the insured 
to the home office. 

The case of Fidelity Mutual Life Insurance Com- 
pany v. Merchants and Mechanics Bank, U. S. C. C. 
of App., decided June 23, 1934, rehearing denied 
July 23, 1934 (not yet published at this writing) is 
interesting, and in spite of the fact that I may be 
charged with prolixity, I want to refer thereto. 

The policy provided “after three full years’ prem- 
iums shall have been paid, the insured or assigns at 
any time within three months after any default in 
premiums .. . may surrender the policy for its cash 
value.” The seventh annual premium fell due Sept. 
29, 1930, and was not paid. On Dec. 26, one of the 
bank’s attorneys, the assignee of the policy, delivered 
the policy to the Company’s agent at Macon, re- 
questing the Company to pay the cash value and, 
on the same day, the attorney mailed a letter, ad- 
dressed to the Company at Philadelphia, stating he 
had delivered the policy to the agent for the purpose 
of obtaining its cash value. On the same date the 
agent sent the policy by mail to the Company with 
a letter stating that the surrender was requested by 
the bank and a surrender form was asked for. Hawkes, 
the insured, died on Dec. 27, 1930, while the letters 
were in the mail. On the same day the agent on his 
own motion telegraphed the Company to stop sur- 
render, that Hawkes was dead. The telegram was 
delivered Dec. 27, and the Bank’s attorney on the 
same day delivered a letter to the agent, revoking 
the terms of the letter of the day before. The let- 
ters and policy were not received by the Company 
until Dec. 29. The Court says: 


“The quoted provision of the policy was a 
continuing offer on the Company’s part, kept 
open for sufficient consideration and requiring 
only the acceptance of the bank by its making 
the election to take the cash surrender value. 
The effect of such an election would be to change 
the liability of the Company from one to pay 
the face value of the policy according to its con- 
ditions on the death of the insured into a pres- 
ent absolute liability to pay the lesser surrender 
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value . .. A fair reading of the words of the 
policy would be that the surrender of the pol- 
icy, so far as the physical delivery of it is meant, 
is concurrent with the payment of the cash and 
not precedent to it. Until the cash is paid the 
bank would be entitled, if it insists, to retain 
custody of the instrument which evidences its 
right to the surrender value, just as when that 
value was paid the Company ought to receive 
the instrument which it has discharged . . . The 
option to take the surrender value was not 
closed by the bank’s attorney’s mutual decision, 
nor by his putting it into writing, nor by merely 
mailing the letter or the policy to the Company. 
The bank’s acceptance of the continuing offer 
must have been communicated to the Company 
.. . The question is whether this is one of the 
instances in which posting the letter is a con- 
structive communication and is operative at once 
so as to make a subsequent revocation ineffec- 
tual, or the death of the party or the perishing 
of the subject matter of the contract, or the 
non-delivery of the letter immaterial.” 


The Court then refers to Sections 864 and 866 
Re-Statement of the Law of Contracts. Section 866 
reads as follows: 


“An acceptance is authorized to be sent by the 
means used by the offerer or customary in simi- 
lar transactions.” 


The Court then in substance says that the offer 
did not state how the acceptance was to be com- 
municated, that the offer was not made by letter 
but by a manual delivery of the policy six years 
before. The Court referred to but refused to follow 
the case of Joseph v. Northwestern Mutual Life Ins. 
Co. The Court also holds that the delivery of the 
policy to the Macon Agent, styled Manager, was not 
a delivery to the Company. While possibly the gen- 
eral agents’ contracts do not specifically provide 
that the general agent shall accept surrender of poli- 
cies, I cannot help but believe that this is part of a 
general agent’s duties, and with all due respect to 
the learned Court, I cannot come to any other con- 
clusion than that he is authorized and when he de- 
posited the policy into the mail the acceptance was 
complete. 

This decision rendered by a Court of such high 
repute may have considerable influence when similar 
cases arise. 

The case of Bibbo v. Penn Mutual, decided June 
8, 1934, by the Supreme Court, New York Appellate 
Division, 272 N. Y. S. 374, is quite interesting as it 
involves the moratorium announced by the New 
York Superintendent of Insurance under authority 
of Chapter 40, New York Laws, 1933. 

It was stipulated that on April 11, 1933, the Com- 
pany mailed from its Home Office in Philadelphia to 
its agent in New York, check for the surrender value. 
It does not appear whether the check was mailed 
puor to or after the date of the death of the insured, 
a; his death occurred on April 11. It was conceded 
that by the terms of the policy the insured was given 
absolute right to surrender the policy at any time 
and obtain the cash value by executing the surrender 
form; that under the terms of the policy the de- 
livery with request for the cash value would have 
resulted in surrender without any further steps. In 
this connection the Court cited the case of Lafaro v. 
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John Hancock Mutual Ins. Co., reported in 265 
N. Y. S. 724, but the plaintiff contended that the 
insured lost the right to surrender the policy by 
reason of the 1933 moratorium act and the Super- 
intendent’s rules issued under authority thereof. 


The Court states that the regulations adopted by 
the Superintendent merely suspended the time of 
payment of surrender under the terms of the policy 
which the insured had agreed to accept, and there 
was no intention on the part of the legislature to 
interfere with the contractual rights or obligations 
and that the law merely suspended the time of pay- 
ing the stipulated surrender value under existence of 
the emergency. 

I now want to call attention to the case of Fidelity 
Mutual Life v. Heltsley, decided May 22, 1934, by 
the Court of Appeals of Kentucky, reported in 71 
S. W. (2) 1017. The Court in this case recognizes 
the rule that where the policy provides that the 
insured may elect to take the cash value that this 
is in effect a continuing offer on the part of the 
Company and that the acceptance of the offer by 
depositing the policy and the request for the cash 
value in the mail completes the contract and ap- 
proves the case of Northwestern Mutual v. Joseph, 
103 S. W. 317, 31 Ky. Law Reports 714; Cooper 
v. West, 173 Ky. 289, 190 S. W. 1085, but states that 
the policy in question does not provide that the in- 
sured may elect. In other words, there was no con- 
tinuing offer, that is when the surrender was made, 
and that the provision in reference to surrender and 
discharge of the policy is applicable only when there 
is a default in payment of premium. 

It was admitted in this case that the policy had 
been in force six years and that all the premiums 
had been paid. There was therefore no offer on 
the part of the Company to pay the cash value prior 
to default: in payment of premium; consequently, 
there was no continuing offer and it was necessary 
for the Company when application was made for 
surrender to communicate its acceptance of the offer 
to the insured and in this case the insured died be- 
fore the check was mailed from the Louisville office 
to the insured. 

If the wording of the policy in this case is care- 
fully considered, I believe we will all agree that the 
decision of the Appellate Court was correct. The 
Court quotes with approval the case of Murphree 
v. National Life and Accident Insurance Co., (Miss.) 
150 So. 534, also reported on suggestion of error in 
151 So. 741. A careful reading, however, of the 
Mississippi case, seems to me will show that the sur- 
render provision in the policy was not similar to 
that in the Fidelity Mutual case. 

In the Murphree case, the fo!lowing provision was 
found in the policy: 


“Upon legal surrender of this policy to the 
Company at its Home Office within the grace 
period, the Company will pay in cash, not later 
than sixty days thereafter, as its surrender value, 
the full reserve on this policy computed on the 
date of default upon the American Experience 
Table of Mortality,” etc. 


It is true the language used is “computed on the 
date of default” but the Court specifically states 
that while there is confusion in regard to the time 
of surrender and the method of computation it as- 
sumes that the stipulations do provide for surrender 
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before the due date of the premium and the decision 
is made on that assumption. 

In the Heltsley case, it is clear that there could 
be no surrender until after default. In the Murphree 
case the Court argues that the insured in the early 
part of September, 1931, informed the field agent 
that he desired surrender of the policy and to obtain 
at once the cash value which would at that time be 
due him for surrender and cancellation and that as 
he made a request for the immediate payment and 
not as provided in the policy payment within sixty 
days if the Company saw fit, that there was not 
an acceptance of an offer but in turn was an offer 
on the part of the insured to surrender the policy 
provided the Company would, in accepting it, imme- 
diately pay the cash surrender value. The Company 
did send a check to the insured and in sending it to 
its agent specified he should obtain a receipt from 
the insured, and as the agent did not communicate 
the fact that he had received the check from the 
Company by reason of the illness of the insured at 
the time it was received by him, that therefore the 
offer on the part of the insured was not uncondi- 
tionally accepted. With all due respect to the Court, 
it appears to me that the distinction made seems to 
be a very fine one. The Court on suggestion of 
error, overruled the same and said: 


“There is a distinction between an offer which 
asks that the offeree promise to do something 
and an offer which proposes that the offeree 
shall do something; that is to say, between an 
offer to make an executory contract and an offer 
in exchange for an act. In the latter case the 
performance of the act at the time and in the 
manner prescribed by the offer completes the 
contract and notice of the acceptance other than 
the overt performance of the act is generally 
unnecessary.” 1 Williston on Contracts, Section 
88. 


The Court held that the check drawn by the Com- 
pany remained at all times as clearly within its con- 
trol and as clearly revocable as if it never had been 
taken out of the book of blanks. I cannot help but 
feel that this case was wrongly decided if the Court 
assumed the language of the policy constituted an 
offer which could be accepted at any time. I cannot 
agree with the conclusion of the Court that the mere 
statement of the insured to the agent that he wanted 
his money at once changed his request from an ac- 
ceptance to an offer. 


The following cases also deal with the time when 

the surrender is complete: 

Bost v. Volunteer State Life Ins. Co., 103 S. E. 771. 

Metier v. Frith, 6th Wendel 103. 

McCormick v. Travelers Ins. Co., 215 Mo. App. 258, 
264 S. W. 916. 

Lockwood, Ex. v. New York Life Ins. Co., 175 App. 
Div. 24, affirmed without report 234 N. Y. 714. 

New York Life v. Reece, 79 So. 245. 

Lafaro v. John Hancock Mutual Life Ins. Co., 265 
N. Y. S. 724. 

Tucker v. Equitable Life Assurance Soc., 141 So. 
71 (La.). 

Batchelor v. American National Ins. Co., (N. C.) 
157 S. E. 16. 

Pequot Mfg. Corp. v. Equitable Life, 253 N. Y. 116; 
170 N. E. 514. 

Illinois Bankers Life Ins. Co. v. Rhodes, 227 S. W. 
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Cooper v. West, 190 S. W. 1085. 
91 A. L. R. 1451. 


II. 


Can a Collateral Assignee of An Insurance Policy 
Make a Legal Surrender? 


There can be little doubt that an assignee under 
an absolute assignment of a life insurance policy 
acquires all the rights of the insured under the policy, 
but it is not always that an assignment absolute in 
form is actually one in fact, for very often, especially 
in assignments to banks, the assignment is simply 
given as security for a debt. A very good example 
of this is the well known case of the New York 
Lite Ins. Co. v. Rees, 19 Fed. (2) 781. The assign- 
ment was made by the insured and his wife on the 
absolute form to the bank and the bank surrendered 
the policy to the company for its cash value. On 
the death of the insured, his widow, the beneficiary 
in the policy, brought an action to recover, and a 
judgment was rendered for the plaintiff and affirmed 
by the Court of Appeals on the theory that the as- 
signment of the policy was in reality a pledge and 
that it was necessary to give notice and sell the 
article pledged in accordance with the provisions of 
the Statutes of Oklahoma. 


On a rehearing, however, it was held that as the 
company had no knowledge that the assignment of 
the policy was a pledge until after the cash value 
had been paid that the plaintiff was estopped and 
could not recover, and under Section 1256 of the 
Revised Statutes of Missouri, 1919, providing that 
the allegation of any matter in reply shall be deemed 
controverted, the issue of estoppel was sufficiently 
pleaded by the defendant by its silence, after the 
reply expressly pleaded denial of essential facts of 
estoppel and thereby tendered such issue. This ques- 
tion of pleading I think would have greatly enter- 
tained Baron Parke, afterwards Lord Wensleydale, 
who was regarded, I believe, as one of the authori- 
ties on pleading under the common law. For a clear 
statement of this case I refer to a paper read by 
Mr. Frank A. Sullivan, of St. Louis, before the Asso- 
ciation of Life Insurance Counsel in New York in 
December, 1926. At that time, however, Mr. Sulli- 
van did not have the satisfaction of being able to 
te!l his hearers that the Court of Appeals on a re- 
hearing had reversed the case. 

There is a practical question which arises in con- 
nection with collateral assignments: namely, Can 
the Company pay the surrender value of the policy 
to the assignee without the insured joining in the 
surrender paper? The authorities which deal with 
this question are not in accord, and I will refer 
briefly to a few of these decisions. The Kentucky 
decisions for the most part follow the theory that 
unless the collateral or creditor assignment contains 
a provision authorizing the assignee to surrender the 
policy that it cannot be surrendered without the 
consent of the insured and further that the right to 
surrender is personal to the insured and cannot be 
exercised by an assignee for value. See Moser v. 
Connecticut Mutual, 134 Ky. 215, 119 S. E. 792. 
The Court citing the case of Townsend v. Town- 
send, 127 Ky. 230, 105 S. W. 937. 

However, in the case of the Mutual Benefit Life 
v. First National Bank, 160 Ky. 538, 169 S. W. 1028, 
the Court differentiates between the cases referred 
to and says that in those cases the policies provided 
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that the insured alone could surrender; that under 
the terms of the policy under consideration neither 
by words nor implication was the right to surrender 
limited to the insured alone. 

[he same Court again in the case of Emery v. 
Manhattan Life, 200 S. W. 19, decided: 


“Where a life policy was assigned to secure a 
note the insured held a redeemable title to the 
policy until the assignee should take steps to 
foreclose and the assignee could not take ad- 
vantage of an option to the insured to surrender 
the policy after the last annual premium, and 
demand a paid-up policy without the written 
consent of the insured, and when such written 
consent was not obtained from the insured, the 
assignee could only recover from the insurance 
company on the death of the insured.” 


The Court distinguishes the case of the Mutual 
Benefit Life v. First Nat‘onal Bank. 

The same Court seems to go so far as to hold that 
when a paid-up policy is assigned to a Life Insur- 
ance Company as security for an advance that the 
Company cannot cancel the policy in accordance 
with the provisions of the loan agreement but must 
resort to equity. See Mutual Life of Kentucky v. 
Twyman, 122 Ky. 513, 92 S. W. 335; Commonwealth 
Life v. Stanley, 253 Ky. 213, 69 S. W. (2) 369. 

The Alabama courts hold that where a policy is 
pledged as security for a debt that the pledgee when 
no time is fixed for the pledgor to redeem must call 
upon the pledgor to redeem and on failure to do so 
may foreclose by public sale after reasonable notice. 
See Keeble v. Jones, et al., 187 Ala. 207, 65 So. 384. 


The Supreme Court of Louisiana, in the case of 
Feliciana Bank & Trust Co. v. Union Central, de- 
cided that when the pledge of an insurance po'icy 
was made in the usual form of bank pledges and 
gave the pledgee the right, in the event of non-pay- 
ment to sell the thing pledged, that the bank could 
sell and on purchase of the policy exercise the rights 
of the owner as to the loan and surrender provisions. 
See 137 La. 674, 69 So. 91. The same Court in 
the case of Citizens Bank v. Pan American Life, 
141 So. 481, held that the purchase of the policy at 
public sale under the terms of the pledge gives the 
purchaser the right to exercise the policy options 
without first securing a judgment of Court against 
the insurer. See also Jordan v. New York Life 
(La.) 152 So. 778. 

The Supreme Court of Florida, in Moon v. Wil- 
liams, 135 So. 555, held that where there was a 

ilid and binding assignment of the insurance policy 
s collateral, the assignee acquired by such assign- 

ent the right to foreclose its lien and the person 

ho acquires title at such sale would stand in the 
position of the insured as to the right to exercise 
ptions under the policy and therefore would have 
the right to surrender the policy for its cash value. 

The authorities above cited all indicate that a life 
nsurance company wou'd not be safe in paying the 

irrender value to a collateral assignee unless the 
insured consented to the surrender, or the policy 
was sold under the provis‘ons in the collateral agree- 
ment or by foreclosure and sale, and the assignee 
became the purchaser. 

The following cases seem to indicate that it is not 
necessary for the insured to join with the collateral 
assignee to surrender the policy. A very interesting 
case is that of the Bank of Indiana v. Illinois Life, 
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decided by the Supreme Court of Kansas, 9 Pac. (2) 
629. The policy was assigned to the bank as col- 
lateral security by the insured. Upon default in 
payment of the note, the bank notified the insurer 
and offered to furnish proof of debt and notified the 
insurer of its desire to collect the cash value. The 
insurer demanded release by the insured and his 
wife which could not be obtained. The insurer 
among others contended that the bank had taken 
no steps to cut off the insured’s rights in the policy. 
In giving judgment in favor of the ass‘gnee, the 
Court said: 


“Tt is suggested that the bank did not have a 
power of attorney to collect the cash value of 
the policy. We ho!d that the assignment execu- 
ted by Worrell and consented to by the Appel- 
lant, together with Mrs. Worrell’s disclaimer, had 
all the potency of power of attorney. No Court 
would countenance the idea that the insurance 
company’s consent to the assignment was a mere 
idle gesture without legal significance. If the 
insurance company had any objection to the as- 
signment of the policy, its time to speak was 
when its consent was requested. It is a sheer 
waste of words for the insurance company to 
suggest that the options in the policy were per- 
sonal to Worrell and could not be exercised by 
anyone except himself and such other persons as 
he he'd duly authorized to exercise them . . . and 
the execution of the assignment and its delivery 
to the bank, together with the simultaneous de- 
livery of the policy, was a sufficient grant of 
power to the bank to exercise the option of 
drawing down the surrender and investment val- 
ues of the policy.” 


It is to be noted in this case it was said the insur- 
ance company gave its consent. Ordinarily the com- 
panies do not actually consent but accept and file 
assignments when received. It is also interesting to 
note that the Court held that the act of the insured 
in executing the assignment and deliver’ng the policy 
was a sufficient grant of power to the bank to exer- 
cise the option of drawing down the surrender. I 
have not read any other case in which the Court 
has taken quite this attitude. 

In DuBrutz v. Bank of Visalla, 87 Pac. 467, de- 
cided by the Court of Appeals of California, in which 
transfer was denied by the Supreme Court, 87 Pac. 
469, it was held that a policy assigned as collateral 
and again assigned by the assignee to a bank on the 
absolute form, gave the bank the right to receive the 
paid-up policy where the insured paid neither the 
debt nor the premium. While the case refers to a 
paid-up policy, the Court’s language seems to indi- 
cate that the bank could have surrendered the policy 
for its cash value, and the Supreme Court of New 
Jersey in the case of McGimpsey against the Security 
Building and Loan Association, 157 Atl. 441, held 
that where a policy was issued to the insured who 
assigned it to the Building Association as collateral 
security and the mortgaged property was sold and 
there was a deficiency, that the Building Association 
had a right to surrender the policy. 

For a full dscussion of this subject see the very 
carefully prepared papers of Mr. James E. Nugent, 
Counsel, The National Fidelity Life Ins. Co., of Kan- 
sas City; Mr. Edward J. Boughton of the Philadel- 
phia Life, read before the Association of Life Insur- 
ance Counsel in December, 1925, and May, 1926, 
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respectively; and the paper of Mr. Fred H. Aldrich, 
General Counsel, American Life Insurance Company 
of Detroit, read before the American Life Conven- 
tion in Chicago, 1930. 


Il. 


Can Guardians Surrender? If So, Under 
What Condition? 


Policies of life insurance are sometimes taken out 
by minors and the companies are asked to make loans 
on policies or to pay the surrender value. The 
minor, of course, cannot bind himse'f by any con- 
tract, and if a company should make a loan or pay 
the surrender value to the minor, it would do so 
at its peril. Again, policies are often made payable 
to the insured’s children who are minors, wherein 
there is no right to change the benefic’ary or exer- 
cise any of the rights ordinarily conferred upon the 
insured, consequently, the children have a vested 
interest, and under such circumstances the insured 
in some cases asks for a loan or for the surrender 
value, and the question arises whether under such 
a state of facts the company would be justified in 
making payment to the insured without taking into 
consideration the vested interest of the minor, or 
whether it could even do it if consent were given 
by the guardian. The law seems to be clear that 
a natural guardian such as a parent cannot legally 
bind a minor under any of the circumstances above 
outlined. Ferguson v. Phoenix Mutual, 84 Vt. 350, 
79 Atl. 997. 


A further question arises: Can a duly appointed 
guardian legally require a company to pay to him 
the surrender value without an order of Court, and 
can he consent to surrender of the policy by the 
insured where his ward has been designated an irre- 
vocable beneficiary? One of the leading cases on 
this subject is Maclay v. Equitable Life Assurance 
Society, 152 U. S. 499, in which it was held that in 
Mississippi, a father, who was guardian for his chil- 
dren, had authority without an order of the Court 
to surrender a policy of life insurance upon his life, 
in which the children were named as beneficiaries, 
receive its surrender value and give a receipt in dis- 
charge, and the Court held that the statutes of 
Mississippi providing that the Chancery Court might 
empower a guardian to sell personal property of his 
ward, were permissive and not restrictive, and pro- 
vided a means for establishing that the action of 
the guard’an was for the ward’s interest and would 
not leave this question open for dispute at some fu- 
ture time. 

The Supreme Court of Alabama in the case of 
Waldrom v. Waldrom, 76 Ala. 285, held that a guard- 
ian had the right to surrender the policy and receive 
its cash value according to its terms. Probably in 
some states the question wou!d be determined by the 
statutory law. 

Another very interesting case is that of Clare v. 
Mutual Life Ins. Co., 201 N. Y. 492. While this 
case refers to the right of a guardian to make a loan 
on the policy, the opinion is so broad that it ap- 
parently includes the right to surrender and is worthy 
of a more extended reference. The plaintiff’s mother 
took out a paid-up policy on her life, payable to 
his mother as guardian, applied to the surrogate to 
assign and pledge the policy as security for a loan, 
stating in her application to the surrogate that the 
defendant had agreed to make her a loan of $617.00, 
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and this was necessary for her son’s maintenance 
and education. The application was approved and 
the guardian was authorized to assign, surrender and 
pledge the plaintiff’s interest in the policy and to 
use the amount received for his benefit. The mak- 
ing of the loan by the defendant was conditioned 
upon her obtaining such an order. 

The loan was not repaid nor the interest thereon 
paid, and the policy was cancelled. The Court held 
that the surrogate’s powers were ample and justified 
the order but the Court said without such order the 
guardian had ample power: 


“It was a matter within the province of her 
judgment and if its exercise was with due re- 
gard for her ward’s interest, it was justified. 
.. . Mrs. Clare, as the general guardian had the 
same powers as a testamentary guardian would 
have had and they extend not only to the cus- 
tody but the management of the ward’s personal 
estate. (Wuesthoff v. Germania Life, 107 N. Y. 
580.) The right of the guardian to resort to 
the principal of the ward’s estate, if to the lat- 
ter’s advantage has long been recognized. (4 
Johns Ch. 100.) The legal control of the guard- 
ian over the personal estate of the infant, is 
absolute, within the bounds of discretion guided 
by an honest judgment of what his best inter- 
ests require. In Fried v. Schiffelin, 7 Johns Ch. 
150, the guardian sold and assigned a bond be- 
longing to the ward’s estate before the bond 
was due and the chancellor upheld the transac- 
tion as within the exercise of the guardian’s 
discretion; holding the discretion to be duly ex- 
ercised if the money was necessary for better 
maintenance and education of the ward, or for 
any purpose, whatever, connected with the faith- 
ful discharge of the trust. He observed that 
‘the necessity or exped‘ency of the measure rest- 
ed entirely in the judgment and discretion of 
the guardian. He was between him and the 
purchaser, the proper and exclusive judge of that 
expediency . . . Though it be not in the ordinary 
course of the guardian’s administration, to sell 
the personal property of his ward, yet he has 
the legal right to do it, for it is entirely under 
his control and management and he is not obliged 
to apply to this Court for direction in every 
particular case.’ The authority of this case was 
followed by our Supreme Court in Tuttle v. 
Heavey, 59 Barb. 334, and by the United States 
Supreme Court in Maclay v. Equitable Life, 152 
U. S. 499, a case much in point.” 


It will be noted that the defendant company in 
the case last referred to required an order from the 
surrogate. This, I believe is the general practice of 
life insurance companies. It serves two purposes: 

First, overcomes any question as to the guardian's 
rights. 

Second, forestalls any future claim that the guard- 
ian’s action was not necessary and the money was 
not needed for the ward’s care and maintenance. 


v. Mutual Life and Maclay v. Equitable. 

The great weight of authority is to the effect that 
a surrender can be made by a guardian without 
order of court but in my opinion, for the reasons 
above indicated, it is advisable for a life insurance 
company to insist upon an application being made 
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to the Court having jurisdiction over minors’ estates 
and receive a certified copy of the Court’s order. 
The case of Kay v. Erickson, Executrix, 244 N. W. 
625, 84 A. L. R. 361, is a very interesting case in 
which the Court decided that a guardian of an in- 
competent is without authority to designate the in- 
competent’s estate as beneficiary of a benefit certifi- 
cate. The Court said: “The guardian would have 
no more right to designate a beneficiary in a policy 
of insurance on the life of his ward than he would 
have to change the will of his ward by executing a 
codicil.” See an annotation in 84 A. L. R. 366. 


IV. 


Can a Corporation Beneficiary Where Premiums Are 
Paid by the Corporation and the Right is Re- 
served to the Insured to Change the Benefi- 
ciary and Exercise All Rights Under the 
Policy Make a Legal Surrender? 


For some years corporations have applied for in- 
surance on the lives of their officers or business 
managers, and the premiums paid by the corpora- 
tion, with the corporation named as beneficiary. In 
the beginning there was some question as to whether 
any insurable interest existed. For an interesting 
paper on this subject, see that of Georges Lines, Esq., 
late General Counsel of the Northwestern Mutual 
Life Insurance Company, read before the Association 
of Life Insurance Counsel in December, 1920. At 
the present time it is generally regarded by the 
Courts that an insurable interest exists and in Texas 
and some other states there is a statutory provision. 
See United States v. Supplee-Biddle Hardware Com- 
pany, 256 U. S. 189. The Courts have also recog- 
nized the right of a corporation to collect the pro- 
ceeds of such a policy even though the insured was 
not an officer or employee of the company at the 
time of the insured’s death; in other words, if an 
insurable interest existed at the inception of the 
contract, that the cessation of that interest would 
not defeat recovery. See Keckley v. Coshocton 
Glass Co., 86 O. S. 213, 99 N. E. 299. 

In the case of Wellhouse v. United Paper Co., 
29 Fed. (2) 886, the policy was obtained pursuant 
to an agreement between the brothers who composed 
the defendant company that it should be for the 
benefit of the corporation. The insurance was ap- 
plied for by Alvin Wellhouse, the husband of the 
plaintiff, and in the application it was stated that 
the insured reserved the right to change the benefi- 
ciary. It also appears that the policy was in the 
possession of the defendant corporation. Alvin Well- 
house severed his connection with the company and 
then des*gnated his wife as beneficiary in the policy. 
On the insured’s death she claimed the proceeds as 
did also the defendant company. 

The insurance company interpleaded and the Dis- 
trict Court decided in favor of the Paper Company, 
which decision was affirmed by the Appellate Court. 
The Court said: 


“In obtaining the policy the insured acted not 
ior himself but for the Paper Company which 
paid for the insurance; the insurance having been 
acquired at the expense and for the benefit of 
the Paper Company; that Company was the 
owner of the policy and the beneficiary of its 
provisions, including the one as to changing the 
beneficiary, but whatever rights or privileges the 
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insured had under the terms of the policy he held 
in trust for the party from whom the considera- 
tion proceeded. Smithsonian Institute v. Meech, 
169 U. S. 398; Rothwell v. Dewees, 2 Black 613. 
The policy was an asset of the Paper Company 
and nothing in the evidence as to the circum- 
stances attending the issuance of the policy fur- 
nishes any support for the contention that Alvin 
Wellhouse before or after he ceased to have any 
connection with the Paper Company had the 
right to change the beneficiary without the con- 
sent of the Paper Company. 'We conclude he 
did not have that right and the Court did not 
err in making the above mentioned ruling.” 


It has been urged that this case is an authority 
for the proposition that as the policy belonged to the 
corporation that it had the right to exercise any 
rights thereunder but it should be kept in mind that 
the insurance company filed a bill of interpleader 
and in this particular case the policy was in posses- 
sion of the Paper Company and it is probably a fair 
deduction to say that under the same state of facts 


‘the Court would have held that had the corporation 


demanded the surrender value that the insurance 
company would have been obliged to pay. This 
case is approved by the same Court in the case of 
Lincoln National v. Scales, 62 Fed. (2) 582. 


The Company that I represent, has a case now 
pending in which the facts are somewhat similar. 
Apparently the application was the usual form of 
application and did not indicate that the insurance 
was applied for by the corporation. It was not 
shown in the application that the company was to 
pay the premiums. The policy reserved to the in- 
sured the right to change the beneficiary and he 
did so. Shortly after the beneficiary was changed 
the insured died and the beneficiary in the policy 
surrendered the policy to the Company on payment 
of the proceeds. It happened that the corporation 
which was the original beneficiary went into the 
hands of a Receiver and the Receiver brought suit 
against the Company and against the payee in the 
policy claiming the proceeds. The case is different 
from the Wellhouse case in that the beneficiary in 
our case was in possession of the policy, and there 
was nothing on the Home Office records to indicate 
that any one other than the insured had an interest 
in the policy. The Company so far on the pleadings 
has been successful, but at this time I do not know 
whether the case will be appealed or whether the 
plaintiff wi!l try to recover from the co-defendant 
and abandon any claim against the Company. Of 
course, this is our hope but even if an appeal is 
taken, I have not lost confidence in the merits of 
our case. 

In Wellhouse v. United Paper Company, if an 
attempt had been made by the insured to obtain 
the surrender value, the policy would have had to 
be surrendered to the Company and as the policy 
was not in his possession the insurance company 
would not have paid the surrender value. 

In the Scales case, to which I have referred, while 
it approved the Wellhouse case, there was an entire- 
ly different state of facts, involving a question of 
bankruptcy, and it was held that where a policy 
was assigned to a corporation the trustee in bank- 
ruptcy of the assignee corporation had no authority 
to surrender the policy without the consent of the 
Referee, which he refused to give. 
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Allen v. Hudson, 35 Fed. (2) 330, also approves 
the Wellhouse case. The syllabus reads as follows: 


“Retiring partner’s life insurance policy pay- 
able to the partnership which paid the prem- 
iums out of its earnings, held a partnership as- 
set, which, together with its cash surrender value, 
passed with transfer of such assets to partner 
purchasing insured’s interest therein.” 


It does not appear from the report that the policy 
reserved to the insured the right to change the bene- 
ficiary and exercise all rights in the policy. The 
Court held that as a policy is payable to the part- 
nership and as the premiums were paid out of part- 
nership funds, that on the transfer of the partner- 
ship assets the policy was a part of such assets and 
the partner to whom the assets were transferred was 
entitled to the cash surrender value. The insurance 
company, as in the Wellhouse case, brought a bill of 
interpleader under Act of Congress. Furthermore, 
in this case, as I understand the facts, the surviving 
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partner had possession of the policy. 

In conclusion, let me say, that while there is a 
divergence of opinion among the courts as to the 
time when the acceptance takes place, and if the 
offer of the company is a continuing one, that the 
contract is complete either when the surrender pa- 
pers are posted or on their receipt. 

That when a collateral assignment does not in 
terms permit the assignee to surrender, to avoid 
difficulties the company should insist upon the in- 
sured joining. 

That a company is justified in requesting a guard- 
ian to obtain an order of Court if a policy is to be 
surrendered in which the ward has a vested interest. 

That a life insurance company cannot be censored 
if it requires the insured to join with the corporate 
beneficiary in the surrender of a policy made pay- 
able to said corporate beneficiary, on an ordinary 
policy form, where all rights are reserved to the 
insured, to do otherwise would compel the company 
to be the arbiter of the facts which might lead to 
serious consequences. 


Determining Casualty Coverage In Advance 
of the Trial of the Main Suit 


By H. Rep DE JARNETTE 
Miami, Florida. 


THE necessity of determining casualty coverage 

prior to the trial of the main suit is becoming 
more and more necessary as the various appellate 
courts confine and restrict the defenses available to 
the company in actions upon the policy. 

Most liability policies provide that “if any suit, 
even if groundless, is brought against the insured to 
recover damages on account of injuries or death 
covered by this policy . . . the company will, at 
its own cost and expense defend such suit in the 
name and on behalf of the assured.” This provision 
places a duty upon the company to defend every 
action in which the complaint shows a claim for 
damages covered by the policy. 


Assumption of Defense May Work Estoppel 
to Deny Liability. 


The rule is almost universal that the assumption 
of a defense by an insurer operates as an estoppel 
to later deny liability on the ground that no cover- 
age is afforded or because of a breach of some con- 
dition in the contract. 


The rule is well stated in the Pennsylvania case 
of Malley v. American Indemnity Corp., 146 A. 
571-3: 


“Where an insurance company, or its repre- 
sentative, is notified of loss occurring under an 
indemnity policy, it becomes its duty to investi- 
gate all facts in connection with the supposed 
loss as well as any possible defense to the pol- 
icy . . . With these facts before it ... it may 
decline to defend the case .. . ; but, once hav- 
ing made its decision, the rights of other in rela- 
tion thereto cannot be prejudiced.” 


Of course, this rule, like all others, has its excep- 
tions. For instance, it has been held that the insurer 
by assuming control of the case does not waive a 
defense of which it had no knowledge at the time. 
(See Humphrey v. Polski, 161 Minn. 61; 200 N. W. 
812.) But, the general rule is not abrogated by the 
exceptions. The duty to defend remains with the 
company. It imposes the duty of determining wheth- 
er the policy covers and, if so, whether the insured 
has complied with its conditions subsequent. The 
insurer is asked to assume the position of judge and 
jury, to look into the future and determine whether 
some court will declare as a matter of law that the 
company should have defended or whether some 
court will declare that the question was one of fact 
for the jury. 

The seriousness of this problem can readily be 
seen when we consider the number of instances in 
which a bona fide dispute may exist between the 
insurer and the insured. There are thousands of 
cases when such differences of opinion actually exist 
and no two cases present an identical state of facts. 
Even if the facts should be similar, the courts of the 
various states could hardly be expected to agree in 
their construction of the law applicable, and the re- 
sult is a division of authority. 

To illustrate, the New York courts hold that where 
an automobile liability policy exempts the insured 
from liability, if the car is driven by any person in 
violation of law, no recovery can be had when it is 
operated by one under the age limit prescribed by 
statute. (See Morrison v. Royal Indemnity Co., 167 
N. Y. S. 732.) On the other hand, the Mississippi 
courts hold that the insurer is not relieved from lia- 
bility when the operator is under the prescribed age 
limit where there is no casual connection between 
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the lack of age and the injury. (See Hossey v. Union 
Indemnity Co., 102 S. 561.) In those states where 
the question is undecided the insurer would be com- 
pelled to guess, at its peril, whether the contract 
covered. 

An excellent illustration of the difficu'ty of de- 
termining coverage arises under contingent automo- 
bile liabil'ty policies where the operator of the motor 
vehicle may be an employee or an independent con- 
tractor. The varied situations which may arise are 
about limitless. The ingenuity of the evidence tend- 
ing to prove one or the other relationship is amaz- 
ing, and all the while the insurer sits, still guessing 
as to its status. 


Another frequent cause of concern arises when 
there has been delay in reporting accidents under 
liability policies. Such provisions have almost unani- 
mously been declared binding upon the insurer and 
the insured. (Chapiro v. Ocean Accident & Guaran- 
tee Corp., 96 Neb. 213, 147 N. W. 465. Miller vs. 
Metropolitan Casualty Ins. Co., 50 R. I. 166, 146 
Atl. 412. Huddy, Page 557, Vol. 13-14.) But what 
is the immediate notice required by the contract? 
Is it fourteen days (Gullo v. Commercial Casualty 
Ins. Co., 235 N. Y. S. 584), or is it fourteen months 
(Overland Sales Co. v. American Ind. Co., Tex. Civ. 
Ap. 256 S. W. 980), or would your state follow the 
North Carolina case which holds: 


“The object of the notice was one of the cir- 
cumstances to be considered. If it was to en- 
able the defendants to take steps for their pro- 
tection that must necessarily be taken soon after 
the occurrence of the fact of which notice was 
to be given, a briefer time would -be required to 
render the notice immediate according to the 
understanding of the parties than would be re- 
quired if the object could be equally well at- 
tained after considerable delay. For example, 
a delay of weeks in giving notice of the com- 
mencement of the employee’s suit might not pre- 
judice the defendants in preparing for a defense 
of the action, while a much shorter delay in 
giving notice of the accident might prevent them 
from ascertaining the truth about it. The par- 
ties intended by the language used that the no- 
tice in each case should be given so soon after 
the fact transpired that, in view of all the cir- 
cumstances, it would be reasonably immediate. 
If a notice is given, ‘with due diligence under 
the circumstances of the case, and without un- 
necessary and unreasonable delay,’ it will answer 
the requirements of the contract. * * * 
Whether the notices were reasonably immediate 

-like the kindred question of what is a reason- 
ab’e time—are questions of fact that must be 
determined by the superior court.” Mewborn v. 
Employers’ Liability Assur. Corp., 198 N. C. 156, 
150 S. E. 887.” 


Would your State hold that the delay was excus- 
able, or that the insurer was not prejudiced, or that 
some agent had waived the notice? (Rosenberg v. 
Maryland Cas. Co., 3 N. J. Misc. 1132, 130 A. 726.) 

The chances are that your Court would hold the 
entire matter was one of fact and would leave you 
to the tender mercies of a jury. 

What if your insured fails to render the proper 
co-operation which the contract requires? The co- 
operation clause has also been held reasonable and 
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valid by practically every court in the land, includ- 
ing the Federal Courts. (U.S. Cas. Co. v. Drew, 
5 Fed. (2d) 498.) 


The general duty of the insured is set forth by the 
Missouri Court in the following language: 


“Aside from the obligations arising from the 
law of contract, it is at once apparent that a 
condition of a policy requiring the co-operation 
and assistance of the assured in the defense of 
the action brought against him by the insured 
party is of the utmost importance in a practical 
sense, for, without the presence of the assured, 
and his aid in the preparation of the case for 
trial, the insurance company is greatly handi- 
capped, even to the point that such lack of co- 
operation may result in making the action in- 
capable of defense.” Finkle v. Western Auto- 
mobile Ins. Co., Mo. App. 26 S. W. (2d) 843, 
846. 


But when we come to apply the principal in prac- 
tice, we find the New Hampshire Courts holding: 


“The insured was under no implied obligation 
to resent or discourage the bringing of a suit for 
a just cause against him by his injured wife, 
or to withhold from her or her attorneys any 
information bearing on the issues raised by such 
an action. If he was drunk or negligent, he had 
the right to tell them so, and a duty to so tes- 
tify when inquiry was made at the trial. He 
was under no implied agreement to refrain from 
arranging for the attendance at the trial of wit- 
nesses who possessed knowledge of material facts, 
nor when called as a witness, himself, from tes- 
tifying to his wife’s suffer'ngs.” Maryland Cas- 
Co. v. Lamarre, 83 N. H. 206, 140 A. 174-6. 


And the Washington Supreme Court says: 


“Provision of policy is not violated because 
one of assured’s officers testified at coroner’s 
inquest that he gave certain instruct‘ons to driver 
of the car, and at the trial of the damage suit 
for the negligent killing of a person, he gave dif- 
ferent testimony, where it appeared that the of- 
ficer had not wilfully testified falsely at the in- 
quest and his testimony was nothing more than 
a mistake. Taxicab Motor Co. v. Pacific Coast 
Cas. Co., 73 Wash. 631, 132 P. 393.” 


And the Connecticut Court says: 


“The duty resting upon the assured under the 
clause of the policy was to render to the defend- 
ant co-operation and assistance, presumably as- 
sistance in establishing any defense which it 
might have to an action upon the policy. He 
signed the statement, Exhibit I, giving a version 
of the facts which tended to exonerate him from 
blame for the accident. It could hardly be said 
that this constituted any failure in co-operation 
with the defendant, but rather the reverse. Later, 
upon the trial, he gave another version of the 
facts, which was substantially , different from 
and conflicted with his previous statement, and 
which was practically a confession that the acci- 
dent was the result of his negligence. It is not 
alleged or claimed that LeClere testified falsely 
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upon the trial; indeed, it seems to be assumed 
by the parties and the Court, though the find- 
ing does not cover that point, that the version 
of how the accident happened given by him up- 
on the trial was the correct one. It cannot be 
said, therefore, that there was a failure of co- 
operation and assistance by reason of truthful 
testimony given by LeClere. Guerin v. Indem- 
nity Ins. Co., 107 Conn. 649, 142 A. 268, 270, 
rs Mg 


From the cases cited, it is easily deducible that 
coverage and breach of conditions present real prob- 
lems for trial counsel as well as home office claim 
departments. 


Case May Be Defended Under Reservation of Rights. 


If a difference of opinion arises as to coverage or 
as to a breach of conditions, there are several meth- 
ods of dealing with the situation. It has been stated 
that an assumption of the defense ordinarily oper- 
ates as an estoppel to later deny liability. But the 
common practice is to defend under an agreement 
amounting to a reservation of rights. There is little 
dissent from the rule that such action does not work 
an estoppel. The rule has been stated as follows: 


“Where the insurer undertakes the defense of 
the action instituted against the insured under 
an agreement by and between the insured and 
the attorney for the insurance company that the 
insurer has undertaken the defense of the action 
with the reservation of policy rights, such an 
agreement was construed to mean that the in- 
surer, in so assuming the defense of the action 
against the insured, did not waive any of its 
rights under the policy or assume any greater 
liability than the policy provided for. Hartigan 
v. Casualty Co. of America, 97 Misc. 464, 161 
N. Y. S. 145, affd. 178 App. Div. 942, 165 N. 
Y. S. 894.” 

(See also Bosta v. U. S. F. & G., 107 Conn. 

446, 140 A. 816.) 


But suppose the insured refuses to execute such an 
agreement? The usual practice is to defend under 
a notice reserving the rights of the insurer to later 
deny liability, and this method seems to be reason- 
ably safe. 

The Circuit Court of Appeals of the 8th Circuit 
says: 


‘“‘Where, however, the liability insurance com- 
pany, upon notice to it that the employer’s lia- 
bility to the employee may not be covered by 
the policy, promptly notifies the insured that if 
certain alleged facts occurred the policy does not 
cover loss on account of such liability, that if 
the occurrence of such facts is ultimately estab- 
lished it will disclaim liability under the policy, 
and that the defense of the action by it is not 
to be understood as a waiver of the provisions 
of the policy, and the insured, after such notice, 
makes no objection to the defense of the action 
by the insurer, then such defense by the insurer 
does not constitute a waiver of the provisions of 
the policy and does not estop it from asserting 
them in an action by the insured to recover up- 
on the policy.” 
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(Meyers v. Continental Cas. Co., 12 Fed. (2d) 
52, Text 56.) 


The Supreme Court of Massachusetts says that 
even if the assured objects to the defense under such 
a reservation, the insurer nevertheless can proceed 
and is not thereby estopped. 


“But I think that the respondent did all that 
was necessary and all that it could do to pre- 
serve and assert its rights under the exemption 
or condition while thus proceeding with the de- 
fense of the case. Of course, there was no 
method by which it could compel the insured to 
make an explicit agreement of the kind above 
suggested covering this subject. All it could or 
was bound to do was to fairly and reasonably 
assert its rights under the policy in such a man- 
ner as would be notice to the insured that it did 
not intend to waive those rights by proceeding 
with the defense of the action. This it did. At 
the very outset it called to the attention of the 
insured the allegation of the employee that he 
was being employed in violation of law, and 
that, if such proved to be the case, ‘this case 
would not fall to us for attention.’ While this 
language is somewhat colloquial, the notice as 
a whole was evidently fully understood by the 
appellant, and I do not think that the subse- 
quent conversation with respondent’s agent which 
was not given by appellant’s officer on the first, 
but only on the second trial, served to obliterate 
the effect of this notice. It did not withdraw 
the written notice or destroy its meaning, and, 
whether this notice was regarded as a ‘formal’ 
or informal document, it called to the attention 
of the insured that there was a charge of viola- 
tion of law causing the accident which was not 
covered by the policy, and the further statement 
that the defendant was ‘going on with the case, 
and was going to take care of it,’ did not at all 
destroy the proposition that, if at the end of 
that case it should be determined that the acci- 
dent resulted from a cause not covered by the 
policy, the insurer would not be liable.” 

(Mason-Henry Press v. Aetna Life Ins. Co., 105 

N. E. 826, Text 828.) 


Necessity for Determining Status Before 
Trial of the Main Suit. 


The procedure heretofore outlined seems to afford 
protection provided the insurer is positive of its 
right to deny liability, but the cases are rare in 
which trial counsel is warranted in advising that cov- 
erage can be successfully denied or that after trial 
of the main suit liability under the policy can be 
successfully defended. 

Therefore, the importance of fixing the status of 
the insured and the company is emphasized because 

(1) The expense of defending the main suit may 
be avoided. 

This is of primary importance in resort centers. 
It happens, more frequently than otherwise, that when 
the main suit comes on for trial the witnesses are 
scattered in distant states. The expense of their 
attendance upon the trial necessitates a considerable 
outlay. The witnesses may be unable or unwilling 
to attend, which means a trial upon depositions. It 
hardly seems necessary to suggest that most trial 
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counsel seek to avoid a trial upon depositions, for 
obvious reasons. 

(2) A reasonable settlement, prior to the trial of 
the main suit, may be effected. 

If the company knows that the contract covers 
and that no warranties or conditions subsequent 
have been breached, its only concern is to determine 
whether the main suit is one for trial or settlement. 
If the question of coverage complicates the picture, 
the company may feel that it has “two bites at the 
cherry” and may refrain from a reasonable settle- 
ment upon the theory that liability cannot be estab- 
lished in a suit upon the policy. 

(3) A defense under reservation may, and fre- 
quently does, create feeling between the insured and 
the insurer which is not conducive to hearty co- 
operation at the trial of the main suit. 

This situation may not occur frequently. How- 
ever, in Florida and the other states which do not 
have Workmen’s Compensation Acts, the question 
arises when one company carries the insured’s EL 
and another its PL. The question is whether the 
injured was an employee or a member of the public. 
The two insurers may complicate the issues as be- 
tween themselves. The insured knows that he is cov- 
ered in one or the other company and loses interest 
in the main suit because of the insurers’ disagree- 
ment. 

(4) The danger of a suit for damages in excess 
of the policy limits for failure to settle may be 
avoided. 

Until the last few years the insurer had little fear 
of being forced to pay more than its policy limits 
The comparatively recent cases holding that bad 
faith upon the part of the insurer in failing to settle 
when settlement could be made within the policy 
limits subjecis it to a suit for damages in excess of 
its limits has dissipated this feeling of security. 
The courts, and this includes the Federal Courts, are 
gradually coming to the view that the question of 
bad faith is one for the jury. This trend is of grave 
concern because of those cases which define bad faith. 


Cancellation of Policy for Fraud in Procurement. 


The equity courts have general jurisdiction of in- 
surance contracts for the purpose of effecting cancel- 
lation in the event of fraud in procurement. The 
general rule on this question is wel! established and 
requires no citation of authority. 

The cases in which this remedy may be used do 
not arise until after the insured has occasioned in- 
jury to,a third party. Prior to that time the policy 
can, of course, be cancelled in the manner provided 
therein. This discussion is not so much concerned 
with cancellation but rather with the rights of the 
parties after a claim arises against the insured. 


Determining Status by Action for Declaratory 
Judgment. 


We are, therefore, brought to a consideration of 
the procedure necessary for a determination of the 
rights of the parties under the contract. So far as 
we are able to determine, the most feasible method 
is by a bill in equity seeking a declaratory judg- 
ment establishing their rights. Actions seeking de- 
claratory judgments have not been common in Amer- 
ican jurisprudence. The procedure, however, is an 
old established one in the English and Roman Law 
and is coming more and more into use in the United 
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States. The use of this remedy as provided by these 
statutes not only finds the rights of the parties, but 
it permits the insurer to have all questions of fact 
necessary to a decision heard and determined by a 
court of equity rather than by a jury. 

A concise and interesting history of declaratory 
judgments is given in a very able opinion by the 
Supreme Court of Florida, an excerpt from which 
is as follows: 


“The declaratory judgment or decree is not 
an American conception. It has its analogue 
in both the Roman and the English law, and is 
not new in this country. Developments in the 
United States during the late years have raised 
it to a place of great importance in our juris- 
prudence. It has been adopted in twenty-three 
states of the Union, was adopted in England in 
1850, was modified in 1852 and 1858, and has 
been the law of Scotland and some of the coun- 
tries of the continent for two hundred years 
In some states, like Michigan, the act providing 
for declaratory relief extends to any action in 
any court of record, regardless of the right to 
consequential relief, while in other states it, in 
terms, extends only to cases involving an actual 
controversy in which consequential or coercive 
relief may be granted. In its original conception 
it was concerned only with questions of status 
or property rights connected therewith, and the 
construction of wills and other legal instru- 
ments, while at this time, as to subject-matter, 
its field of operation is almost unlimited.” 

(Sheldon v. Powell, 128 So. 258, Text 261.) 


The purpose of the declaratory judgment is de- 
fined by the Court in the following language: 


“In its inception, the purpose of the declara- 
tory judgment was to ‘serve as an instrument of 
preventive justice,’ to render ‘practical help’ in 
determining issues, and to adjudicate the rights 
or status of parties, without the peril of com- 
mitting a crime or resorting to violence or breach 
to put the legal machinery in motion. It is in- 
hibitory of injury. ‘Within the sphere of antici- 
patory and preventive justice its use should be 
extended, its scope kept wide and liberal, and 
its boundaries elastic. * * *” 


The Court then proceeds to out'ine certain condi- 
tions under which a declaratory judgment may not 
be a proper remedy and ends its observations as 
follows: 


“This classification was made on the basis of 
early decisions. Instances and types of cases 
were also listed in which it would be proper to 
render a declaratory decree, but, on account of 
the growing importance of the subject, these have 
multiplied to such an extent that any list an- 
nounced yesterday would be of little practical 
utility today. * * * The procedure for a de- 
claratory judgment has become so popular in 
the county (England) that it is said that sixty 
per cent of the equity cases are now brought 
under it.” 


Apparently, the declaratory judgment statutes and 
the remedy afforded thereunder have not been in- 
volved to a great extent by the insurers. However, 
there are at least two cases in which this procedure 
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has been adopted and in which the Court has held 
that the procedure is proper and that the issue is 
one calling for a preliminary presentation. Both of 
these cases were in the State of New Hampshire. 
The first one says: 


“Ordinarily and in the absence of agreement of 
the parties, the issue is one calling for prelimi- 
nary presentation so that the insured’s right or 
duty to defend the action for negligence may be 
first determined.” 

(Sauriolle v. O’Gorman, 163 At. 717-23.) 


The more recent case is that of American Motor- 
ists Insurance Co. v. Central Garage, 116 Atl. 121, 
which says: 


“The cause presented by the plaintiff in at- 
tempting to secure a decision upon the question 
of its duty to defend the suits which have been 
brought against the defendants in advance of 
their trials is undoubtedly correct.” 


Declaratory Judgment Statutes have been enacted 
by thirty-two of the states in the Union. Of this 
number nineteen have adopted the Uniform Act. On 
June 14th of this year President Roosevelt signed a 
Declaratory Judgment Act conferring jurisdiction 
upon the United States Court to enter such judg- 
ments. (U.S. C. A., Title 28, Sec. 400.) The pro- 
cedure in the Federal Court is simple. Plaintiff may 
file a petition and, if the Court considers the peti- 
tion sufficient, notice will be issued to the defendant 
requiring him to show cause why the relief should 
not be granted forthwith. 


One of the principal differences between the Uni- 
form and other Acts, is that the Uniform Act does 
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not require the existence of an “actual controversy” 
before relief is afforded, whereas some of the other 
Acts do require that an “actual controversy” shall 
exist. The construction p'aced by various courts on 
this term has lead to some confusion. The act can 
better serve the needs of insurance companies when 
the “actual controversy” clause is omitted. If the 
clause remains in the act, the right to proceed may 
not accrue until after judgment in the main suit. 
In its absence, however, the insurer seems to have 
a right to commence action against the insured even 
before the insured is sued by the injured person, 
Whether the progress of the main suit can be stayed 
is problematical. The language of the New Hamp- 
shire Court in one of the cited cases that “the issue 
is one for preliminary presentation” seems to indi- 
cate that it may be. Regardless of that fact, prompt 
action on the part of the insurance company will 
usually result in a decision by the equity court long 
before the law case is ready for trial, and possibly 
before suit is started. The material advantage of 
trying the matter on the equity side of the court 
rather than before a jury is again suggested. 


Conclusion. 


This discussion leads me to believe that in those 
states where declaratory judgment acts are in effect, 
they should be used whenever the facts warrant; 
that the states which do not have such acts should 
adopt the Uniform Act; that the states which have 
acts with provisions differing from the Uniform Act 
should amend them to conform. 

The efforts of insurance counsel in aiding the pas- 
sage of such legislation would, I believe, be of in- 
estimable value in years to come. 


Suretyship 


By Grorce M. WEICHELT 
Weichelt and Hampton, Chicago, Illinois. 


URETYSHIP is one of the oldest contractural re- 

lationships known in jurisprudence. “Shrouded 

in the mists of antiquity” we find evidence of its 

being practiced over 4500 years ago. In one of the 

translations of the Code of Hammurabi (2250 B. C.) 
made by Robert Francis Harper, it is said: 


“Tf a man have bargained for the field, gar- 
den or house of an officer, constable or tax 
gatherer and given sureties, the officer, consta- 
ble or tax gatherer shall return his field, garden 
or house, and he shall take himself, the sureties 
given.” 


That it was in practice and its hazards well known 
in Solomon’s time is evident from the fact that he 
warned his people that: 


“He that is surety for a stranger shall smart 
for it, and he that hateth suretyship is sure.” 
(16 Proverbs 15.) 


And further on: 


“A man void of understanding striketh hands 
and becometh surety in the presence of his 
friend.” (17 Proverbs 18.) 

“Be not thou one of them that strike hands or 
of them that are sureties for debts.” (22 Pro- 
verbs 26.) 


Long before this warning of Solomon’s, we find 
that Simon bonded himself as surety for the safe re- 
turn of his brother Benjamin. (43 Genesis 9.) 

Suretyship was practiced and in common use among 
the Egyptians and the Athenians. Among the mot- 
toes of the “Seven Wise Men of Greece” which were 
later inscribed on the tablet at the Delphian Temple, 
one attributed to Thales, a Greek sage and philos- 
opher, who lived about the seventh century B. C. is: 


“Suretyship is the precursor of ruin.” 


Tablets which record the making of suretyship 
contracts have been found in the Library of King 
of Accud and Sumer (Circa 2750 B. C.) and we find 
contracts of suretyship in cuneiform texts of the As- 
$yrians and the Persians. 
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The Ancient Romans developed a highly symmetri- 
cal system of suretyship law or code. The follow- 
ing excerpts from the Digest of Julianus and the 
Enactment of Justinian have a surprisingly modern 
flavor: 


“Tf you lend ten durei to Titius by my direc- 
tion and bring an action on mandate against me, 
T tius will not be released from liability; but I 
ought not to have judgment rendered against me 
in your favor, unless you assign to me the rights 
of action which you have against Titius.” 

“Likewise, if you bring action against Titius, I 
wil not be released, but will only be liable to 
you for the amount which you cannot collect 
from Titius.” 

(Julianus, Digest Book IV, 10 The Civil Law, 
S. P. Scott’s Translation 158.) 


and in the Enactment of Just'n‘an Title XX (Scott’s 
Translation), we find: 


“Other parties often bind themselves for one 
who makes a promise, and these are called sure- 
ties; and men are accustomed to accept them in 
order that sufficient surety may be provided for 
them. 

1. They can be taken for obligations of any 
description, that is to say, with respect to prop- 
erty or with contracts entered into either ver- 
bally, in writing or by consent. 

2. Not only is a surety personally liable but 
he a'so leaves his heirs obligated. 

3. A surety may bind himself either previous- 
ly or subsequently to the contraction of the obli- 
gation. 

4. Where there are several sureties they are 
liable for the entire amount without reference to 
their number; and therefore, the creditor is free 
to demand the entre debt from any of them he 
wishes. But in accordance with an Epistle of 
the Divine Hadrian, the creditor is compelled to 
bring suit for his proportion against each one of 
those who are solvent at the time when issue is 
joined and therefore if any one of the sureties 
is not solvent at that time, this increases the 
burden of the others. But if the creditor has re- 
covered the entire debt from one surety the loss 
sustained by this one alone, if he in whose behalf 
he became surety is not solvent; and he must 
blame himself for this since he cou!d have had 
recourse to the Epistle of the Divine Hadrian, 
and have demanded an action be brought against 
him for his share alone. 

5. Sureties cannot be bound so as to owe more 
than the party for whom they became liable; 
for their responsibility is an accessory to the 
principal obligation, and the assessory cannot 
amount to more than the principal matter; but 
on the other hand, they may bind themselves to 
owe less. Therefore, if the debtor has promised 
to pay ten durei, the surety may lawfully obli- 
gate himself for five, but cannot do this for the 
opposite. Again if the debtor unreservedly makes 
promise of payment the surety may give his 
promise under some condition; but he cannot do 
the opposite, for the words less or more are 
understood to have reference not only to the 
amount but also to the time; for to make pay- 
ment immediately is worth more and to do so 
after a certain time is worth less. 
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6. ‘When a surety has made payment for his 
principal he is entitled to an action on mandate 
against him for recovery.” 


Likewise the “frank pledge” of Anglo-Saxon Eng- 
land and the bottomry bond used in maritime trans- 
actions are forerunners to the modern surety bond. 

The sureties plight upon the principal’s failure was 
the theme of Shakespeare’s Merchant of Venice and 
Sir Walter Raleigh probably had acted as surety 
with unfortunate results before he wrote: 


“If any desire thee to be his surety, give him 
a part of what thou hast to spare; if he press 
thee further, he is not thy friend at all, for 
friendship rather chooses harm to itse'f than of- 
fereth it. If thou be bound for a stranger thou 
art a fool; if for a merchant, thou puttest thy 
estate to lea:n to swim, for, for a churchman, he 
hath no inheritance; if for a lawyer, he shall 
find an evasion by a syllable or word to abuse 
thee; if for a poor man, thou mayest pay it thy- 
self; if for a rich man, he needs not; therefore, 
from suretyship as from manslayer or enchanter, 
bless thyself.” 

(60 Bankers Magazine 216.) 


These references to the dangezs of becoming surety 
for another, were, of course, based on the fact that 
the assumption of that undertaking frequently 
proved disastrous to ‘the surety. 

Then, as now, the danger was usually due to the 
unforeseen contingencies which arose or which en- 
thusiasm or optimism of the principal had befogged. 
Judge Lumpk'n in Jones vs. Whitehead, 4 Ga. 397, 
in referring to suretyship quotes: 


“Suretyship is a lame substitute for a thorough 
knowledge of human nature.” 


Naturally men avoided entering into this relation- 
ship because of its hazards and were frequently per- 
suaded to become sureties against their good judg- 
ment, because of friendship or business reasons. 
Then, too, the bond or contract to be secured was 
usually prepared and written by the obligee or prin- 
cipal. It was only natural, therefore, that the doc- 
trine of strictissimi juris was applied to the construc- 
tion of suretyship—contracts and sureties became 
known as “favorites in the law.” Yet the shores of 
the sea of commerce were always strewn with wrecks 
of those who unwisely entered into this relationship 
and prudent men avoided assuming the risk and dan- 
ger of becoming sureties. 

With the development of corporations it was only 
natural that surety companies should come into being. 
The business of assum‘ng risks was studied and suf- 
ficient compensation in the form of “premium” was 
charged so that companies could engage in the busi- 
ness with a fair degree of safety. By the assump- 
tion of great number of risks, the aggregate prem- 
ium col'ected on all was estimated to be sufficient 
to pay the losses of those who proved disastrous. 
The development of Corporate Suretyship is of com- 
paratively recent origin. We are indebted to Mr. 
Jarvis W. Mason of the American Surety Company 
and his radio talks for some very instructive data 
on its development and growth, which has all been 
in the past sixty years. He refers to a company in 
London organized in 1720 for the purpose of guar- 
anteeing the fidelity and honesty of servants, which 
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is, as far as we know, the first venture in Corporate 
Suretyship. 

It is in the United States that Corporate Surety- 
ship has really developed and, though the oldest 
companies are scarcely a half century old, the busi- 
ness has had an almost unbelievable growth, both in 
volume and in its importance to our modern com- 
mercial structure. The annual premium collected on 
all corporate surety business done about sixty years 
ago was approximately $2,000. While in 1929 the 
total premium income on fidelity and surety bonds 
alone was $97,177,671 and the risk assumed over 
Ten Billion Dollars. It is safe to assume that when 
business again assumes normal proportions surety 
bonds will be in greater demand than ever before, 
for business houses have learned to appreciate the 
comfort of security in the performance of contracts 
and the advantages of being protected against loss 
incident to the frailities of human nature and con- 
duct. With the development of corporations en- 
gaged in the business of becoming sureties, which 
write bonds and assume risks for profit, the reason 
advanced for invoking the doctrine of strictissimi 
juris in the construction of suretyship contracts did 
not apply. In the Pauly case, decided in 1898 (170 
U. S. 133) it was held that the rule of construction 
applied to policies of insurance should apply to the 
construction of Corporate Surety bonds, and that, in 
case of ambiguity or doubt, it should be resolved in 
favor of the obligee and against the company as 
such doubts and ambiguities are resolved in favor of 
the insured and against the company in contracts of 
insurance. 


This is sound law and contracts of insurance com- 
panies and surety companies are not sui generis in 
that respect. It is a well established princip'e of 
law that a contract is construed most strongly 
against the one who writes it and employs the words 
used, and therefore the rule of contra proferentum 
applies. Also, the law favors indemnity and abhors 
forfeiture. The same rules of construction would 
be applicable to any other contract where the same 
elements are present as appear in contracts of insur- 
ance companies or corporate sureties. Rules of con- 
struction, however, concern themselves with the legal 
meaning of the contract and not with its legal effect 
after the meaning has been discovered and when the 
contract or bond is once construed and its meaning 
is clear, the rule of construction has no further appli- 
cation. It cannot be used to “refine away the terms 
of the contract” and if a private or “gratuitous” 
surety and a corporate or “compensated” surety en- 
ter into the same undertaking, their liability would 
be the same. “A court cannot do violence to the 
plain meaning of words and the clear intent by mak- 
ing a contract for the parties under the fiction of 
construction.” (Scripps vs. Sweeney, 160 Mich. 148). 


We also find that an ever increasing number of 
bonds written by corporate sureties are not prepared 
by them but the form is prescribed by statute, or 
they are prepared by the obligee, as for example, 
court bonds, bonds to secure the performance of 
Government, State or Municipal building construc- 
tion contracts, official bonds, etc. For many years 
the American Bankers Association has prescribed the 
form of Bankers Blanket Bonds. Many corpora- 
tions who carry large fidelity schedules draft the 
form of bond required. The courts have gone so 
far as to hold that where the statute requires a bond 
and the bond written places limitations and condi- 
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tions not specified by statute, such limitations and 
conditions will be disregarded. This ruling however 
is sometimes based on local statute. Certainly in 
such instances the ambiguities should not be con- 
strued against the corporate surety on the ground 
that it wrote the instrument. This point does not 
appear to have been sufficiently stressed in many 
cases where such bonds were involved. In the case 
of Sturgis National Bank vs. Maryland Casualty Co,, 
252 Mich. 426 (1930) the court said: 


“There are exceptions to the rule that the 
wording of an insurance policy will be construed 
most strongly in favor of the insured. The 
rule does not apply when the wording is not 
that of the insurer, but is taken from a statute 
or from some source that the assured is respon- 
sible for.” 


(See also Ebner vs. Ohio State Life, 121 N. W. 
315; Nelson vs. Traders Ins., 74 N. E. 421; Rosen- 
thal vs. Ins. Co., 149 N. W. 155; Sewins vs. Londs, 
etc., 68 N. E. 62.) 

The references to insurance contracts in the Pauly 
case and some later cases, however have led to end- 
less confusion and the tendency of the courts was, 
for a long time, to consider bonds of corporate sure- 
ties as contracts of insurance. Courts frequently 
quoted only single sentences, without specifying that 
the analogy between contracts of insurance and corp- 
orate suretyship had reference only to construction. 
It seems almost inconceivable that courts should hold 
that a tripartite contract to “answer for the debt, 
default or miscarriage of another” is the same as a 
bilateral contract whereby one party, for a consid- 
eration, agrees to compensate another for the loss 
arising from an unknown or contingent event. 

In Doherty vs. Empire State Surety Co., 1 Court 
of Civil Appeals (Tenn.), 221, Decided in 1911, the 
court said: 


“Tt can no longer be denied that a bond mak- 
ing company that goes into the market for the 
purpose of becoming surety for a consideration 
is an insurer instead of the old time surety who 
was a favorite of the courts and in whose favor 
all presumptions would be indulged.” 


However, as if to soften the blow, the court re- 
ferred to the case of American Surety Co. vs. Pueblo 
Inv. Co., 150 Fed. 17, and said: 


“Nevertheless, a surety company that thus as- 
sumes a contractual relation, even as insurer, has 
the right to stand upon its bond and to demand 
that it be complied with.” 


And in the case of National Surety Co. vs. Mc- 
Cormick, 268 Fed. 185, (1920), the court, in passing 
on the liability of a corporate surety for labor and 
materials bills, under a contractor’s bond, said: 


“This is a contract of insurance, entered into 
by the surety for the revenue it derives from the 
business of suretyship and in this relation the 
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»bligation should be treated as other insurance 
contracts, which are usually construed most 
trongly against the insurer.” 


Some years after the Pauly case was decided, on 
th: assumption that corporate surety bonds were con- 
tracts of insurance, a book was written based on 
thit premise and the author expended a great deal 
of time and labor in a futile effort to justify that 
assumption. By reading his book, the distinction 
beiween the two legal relationships becomes clearly 
apparent despite the attempt of the author to have 
it otherwise. 

That this confusion should arise is only natural. 
The manner of doing business of Insurance Com- 
panies and Corporate Sureties is very similar. Both 
write their own contracts and define the limits of 
their obligations; both charge a premium which is 
usually regulated by the same state officials; both 
solicit business and maintain a “home office,” and 
in many other respects act alike. But to say that 
their contracts are the same for this reason would be 
equivalent to saying that the merchandise of a hard- 
ware merchant and that of a butcher is the same 
because they conducted their business along the same 
general lines. 

Surety Companies soon learned what Insurance 
Companies had long. experienced, that they could 
not safely carry all risks. Portions of risks were 
exchanged by what is known as “re-insurance.” 
Companies frequently obtain large volumes of busi- 
ness in certain types of undertakings or from certain 
localities. Experience taught them that catastrophic 
losses frequently occur and that by the exchange of 
business or “re-insurance” of certain portions of 
their business greater safety results. Greater secur- 
ity is obtained through alliance in the assumption 
of the hazard by several, and the term “re-insur- 
ance” used in such distribution of risks has probably 
also contributed to the tendency to classify Corpo- 
rate Surety obligations as insurance contracts. 

Contracts of insurance and corporate surety bonds 
are both aleatory contracts and the purpose of each 
is one of indemnity for loss sustained. Yet the con- 
tractual relationship is entirely different, notwith- 
standing the fact that both corporate sureties and 
insurance companies suffer from the general desire 
to “stick the company.” Regarding the substantive 
law of suretyship, the law governing insurance con- 
tracts has no application other than the sound prin- 
ciples of the law of contracts in general; but the 
courts, especially in the earlier cases involving corp- 
crate surety bonds, have apparently not stopped at 
the construction and interpretation of the contract, 
but have sought to resolve questions of fact in favor 
‘{ the obligee. In some cases their construction has 

en so strongly against the surety company that 
juestions of fact had very little bearing. Many 

ses seemed to indicate that the mere fact that the 
obligee sustained a loss establishes, at least prima 
facie, the surety company’s liability. This was es- 
pecially true in the earlier cases involving puilding 
construction bonds. Certainly «rules of construction 
cannot be availed of to deny to the surety company 
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the usual suretyship defenses such as fraud, altera- 
tion, release of principal, concealment, extension of 
time to principal, etc. 

For example, there are a long line of cases involv- 
ing building construction bonds where the surety 
company has interposed the defense that the obligee 
had made premature and unauthorized payments to 
the principal. It will be noted that three distinct 
rules have been adopted on this question: First— 
That the surety company is not released. Second— 
That the surety is released pro tanto. Th:rd—That 
the company is released im toto. The courts adopt- 
ing .the first two views have overlooked entirely 
the reason:adopted by the third view, namely, that 
by such premature and unauthorized payment the 
obligee has not only lessened the security to which 
the surety is entitled but has removed “the incentive 
and destroys the inducement which otherwise would 
have operated in the contractor’s mind to impel him 
to finish the work in accordance with the contract.” 
It is true, some few courts have also taken the 
view that such premature payment constituted an 
alteration of the contract and that the surety did not 
guarantee the contract in its altered form. 

Judge Walter E. Teanor, in his very able articles 
entitled “Rationals of Corporate and Non-Corporate 
Suretyship Decisions,” which appeared in the In- 
diana Law Journal in 1927, covers this question 
quite thoroughly. Since Judge Teanor’s articles ap- 
peared, however, there have been many able deci- 
sions by the courts regarding corporate surety bonds 
and it is gratifying to note that the decisions seem 
to become more uniform. The older decisions seem 
to be in hopeless conflict on certain questions but 
they seem to be crystallizing at /ast. 

Undoubtedly in many cases where the courts have 
taken the “insurer” view, and rendered apparently 
harsh decisions, the fault may be due to the fact 
that the surety companies and their attorneys failed 
to point out the distinction with sufficient clarity. 
It behooves us, who represent surety companies, 
whether in the field, or at the “home office,” to have 
in mind clearly the distinction between the relation- 
sh‘p of an “insurer” and a “surety,” and point out 
convincingly that it is only on questions of construc- 
tion and interpretation that the two are allied. 

The rule of uberrima fides has long been applied 
to contracts of insurance, and while the courts do 
not seem to have employed that term to cases in- 
volving corporate surety bonds, yet it seems well set- 
tled that a surety company may require “utmost 
good faith” from the obligee. This was the decision 
in Copper Process Refining vs. Chicago Bonding Co., 
262 Fed. 66, which is ably annotated in 8 American 
Law Reports 1487. 

That corporate sureties are entitled to the same 
advantage of subrogation accorded private sureties 
never seems to have been questioned. This right 
attaches at the time of signing the bond, and re- 
mains inchoate until loss is sustained. (Prair‘e State 
Bank vs. United States, 164 U. S. 227.) It is su- 
perior to the rights of assignees and trustees in 
bankruptcy. (Henningsen vs. U. S. F. & G., 208 
U. S. 404. In re Schofield, 215 Fed. 45. Cox vs. 
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New England Equitable, 247 Fed. 955.) Some cases 
have gone so far. as to hold that the surety’s right 
in the balance due a building contractor who has 
defaulted, including retained percentages is superior 
to that of an assignee who has advanced money to 
finance the job and pay for labor and materials. 
(Riverview State Bank vs. Wentz, 34 Fed. (2) 419. 
Southern Surety vs. Holden, et al., 14 Fed. (2) 411.) 


And it has been held that where a Corporate Sure- 
ty has paid a claim under a mistaken belief that it 
was liable, it would be entitled to subrogation. (U. 
S. F. & G. vs. McClintock, et al., 26 Fed. (2) 944.) 
In some cases the courts seem to take the position 
that the fact that the surety had been paid for as- 
suming the risk was the material underlying factor 
denying subrogation where the rights of innocent 
third parties are likely to suffer if subrogation is 
granted. In Love vs. North American Co., 229 Fed. 
103 (1915) the court said: 


“We are aware that when a surety company 
signs a bond for an independent consideration, it 
will not be subrogated, when subrogation would 
prejudice the rights of persons having independ- 
ent equities.” 


A review of the cases taking this view, however, 
will reveal that subrogation was denied because of 
the nature of the undertaking and not because the 
surety had been compensated. 


The Corporate Surety is entit'ed to equitable ap- 
plication of the fund available for the performance 
of its contract. Alexander Lumber Co. vs. Aetna, 
296 Ill. 500. It cannot be held beyond the terms 
of the contract it guaranteed and the penalty of 
its bond although there have been some decisions, 
among them the “jitney bus” cases decided in Wash- 
ington. (Sabo vs. Pacific Coast Casualty, 163 Pac. 
384 (1917), holding, in substance, that each benefi- 
cial obligee could recover the full penalty of the 
bond. These decisions are not approved in other 
jurisdictions and not based on sound reasoning. 


Many perplexing questions arise, especially under 
building construction bonds, where the courts are 
called upon to determine the rights of unnamed and 
beneficial obligees. Cases on this point are gath- 
ered in 77 American Law Reports 21. The rule 
seems to be that, regardless of what the contract 
may say, if the bond contains a provision for the 
payment of labor and material, the surety is liable 
to all falling within that class, but if the only named 
obligee is the owner, material men and laborers can- 
not recover against the surety. (State for Use vs. 
National Surety, 269 Ill. Ap.. 449; Babcock, Wilcox 
vs. American Surety Co., 236 Fed. 340; Pacific Au- 
tomotive Device vs. U. S. F. & G, 15 Fed. (2) 
164.) In fact it has been held that even where the 
contract provided that the contractor furnish a bond 
containing a provision for the payment of labor and 
material and a bond is accepted without such pro- 
vision, the acceptance of the bond is deemed to be 
a waiver of that provision. In Electric Appliance 
vs. U. S. F. & G. (Wisc.) 85 N. W. 648, the court 
said: 
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“The fact that the city expressly contracted 
that the bond given should be for the payment 
of material men and laborers, then accepted a 
bond without such a condition, is clearly a 
waiver of that condition of the contract and 
indicates an intention to abandon or relinquish 
its scheme in that respect.” 


Corporate suretyship, being a comparatively new 
institution, it is only natural that confusion should 
have arisen in the earlier decisions. Surety com- 
panies and their attorneys must be careful to pre- 
vent their being referred to as insurance companies 
and to prevent their contracts being considered con- 
tracts of insurance. It will require some earnest 
effort to overcome the harm already done by the 
use of these terms interchangeably. The law of 
corporate suretyship is still in its formative stages 
and the companies and their attorneys must take an 
active part in moulding it and supporting it by 
sound legal principles. 


Surety companies frequently write insurance con- 
tracts, as for example, burglary and plate glass in- 
surance. Then, too, a large volume of surety busi- 
ness is written by insurance companies and surety- 
ship is only a small portion of their total volume. 
Difficulty often arises, however, where the same 
instrument contains both insurance undertakings and 
suretyship obligations. In each case the contract 
must stand on its own terms. If the loss is one 
of suretyship, those principles apply regardless of 
whether it is written by an insurance company or 
vice versa. 


Then, too, it is only natural that courts should 
lean in favor of the obligee in a corporate surety 
bond. The private or gratuiteus surety usually be- 
comes such against his will, whereas surety compan- 
ies solicit the business and freqnently their agents 
make glowing promises in order to secure it. The 
question of compensation also enters into the matter. 
Just as a bailee for hire has always been held to a 
stricter degree of care than a gratuitous bailee, courts 
incline to hold compensated sureties to greater re- 
sponsibility than gratuitous suret’es. This tendency 
of the courts is perhaps based on sentimental reasons 
rather than sound legal principles. The English 
language has one meaning and only one, whether 
used by a corporation or a private individual— 
whether the party assuming the obligation was com- 
pensated or acted without compensation. It has 
been said that, since the coming of the Corporate 
Surety, the premium payer is the ultimate surety. 
Yet the premium is fixed, based on the risk assumed 
under existing laws and the surety company should 
not be subjected to an increased liability due to the 
courts extending the substantive law of suretyship or 
going far afield to fix liability where, as a matter of 
law, none exists. 


“The court will not make a new contract for 
the parties under the guise of construction of the 
contract, when by so doing it will ignore the 
plain meaning of words.” 

(Sturgis Natl. Bk. vs. Maryland Cas. Co., 252 
Mich. 426 (1930). 
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Insurance Crime and British Justice 


By F. Purippe Brats, K. C. 
Montreal, Canada. 


T IS with considerable hesitation and all due dif- 

fidence that I have chosen to discuss the criminal 
law organization of my own country when invited 
to speak before this Association in the United States. 
On the other hand, I could not escape the realiza- 
tion that the subject might be of interest. 

Until some six years ago—when I resigned the of- 
fice in order to devote myself exclusively to an 
insurance practice—it was my privilege to act as 
Crown Prosecutor in the District of Montreal. The 
functions of a Crown Prosecutor in Canada, as you 
may know, are somewhat similar to those of a 
District Attorney in the United States, the sole ex- 
ception being that, on his Attorney General’s in- 
structions, the Crown Prosecutor—who is usually 
a man who has the intensive training that comes of 
city practice—may be called upon to act in criminal 
trials anywhere in the province. It is whilst occupy- 
ing the position of Crown Prosecutor that I came 
to realize the particular interest taken by American 
attorneys in the administration of the criminal law 
in Canada. Rightly or wrongly, our United States 


conferees seem to have gathered the impression that, , 


as regards this particular branch of law, our organi- 
zation was such as to merit inquiry. We have had 
innumerable delegations, composed of committees ap- 
pointed by the legislatures of the various states, visit 
us. The judges of the committees have sat on the 
bench as guests of our judges, and the lawyers have 
sat in court with us. I particularly recall two very 
strong committees: one appointed by the Legisla- 
ture of the State of New York and the other by the 
Chicago Bar Association. The men who came to 
Canada were of outstanding merit, and they spent 
considerable time in Montreal studying our system 
of criminal justice. Having in mind, therefore, these 
flattering visits and inquiries, the thought came to 
me that I might opportunely use this occasion and 
choose a subject of some interest by submitting my 
views on what is called the success of British justice. 

The questions have often been asked: “Why is 
it that in England or Canada it is possible to bring 
a case to trial within so short a period after the 
arrest of the accused?” “How is it that the accused 
is unable to tie up the choice of a jury for days 
and sometimes weeks?” “Why can he not have re- 
course to prerogative writs, such as habeas cor- 
pus, etc., and thus again obtain delays?” 

It has even been suggested by some people—peo- 
ple who knew little of the subject—that there must 
be some inherent difference between the American 
and the Britisher and that the jurymen and judges 
have not the same acceptation of justice. This view, 
I hasten to say, is wrong. The average American 
is just as keen as the average Britisher to see that 
society be protected and that the wrongdoer be pun- 
ished, and, after all, it is the average man who rep- 
resents public opinion. 

The fact that British justice seems to be more 
successfully administered is due to one thing alone: 
to-wit, the organization of its courts. 

I do not propose—nor would it be proper for me— 


to draw a parallel between the administration of 
law in one country and that in any other; but, in 
order that my views may be made clear, I intend to 
set forth the four major causes which facilitate and 
expedite the punishment of crime in those countries 
where English criminal law is in force. 

The first reason arises out of the uniformity of 
laws. 

Constitutionally, Canada is the exact opposite of 
the United States. By the British North America 
Act, which granted a constitution to the Canadian 
Provinces, it is provided that the balance of power 
is in the hands of the federal authorities. Section 91 
provides that the Dominion Parliament may make 
laws for the peace, order and good government of 
Canada, in relation to all matters not coming within 
the classes of subject assigned exclusively to the leg- 
islatures of the provinces and for greater certainty 
and, without restricting the generality of its terms, 
it is declared that the exclusive legislative authority 
of the Parliament of Canada extends to all matters 
coming within the classes of subject enumerated, of 
which Paragraph 27 of the Criminal Law, except the 
constitution of courts of criminal jurisdiction but in- 
cluding the procedure in criminal matters. It is to 
be noted that whereas all matters appertaining to 
property and civil rights in the provinces come with- 
in the exc’usive jurisdiction of the provincial legis- 
latures, the federal authority alone has the right to 
legislate in matters of criminal law. The organiza- 
tion of the courts, both civil and criminal, is under 
provincial control. 

The criminal laws of Canada are codified into the 
Criminal Code. This codification is but the reduc- 
tion to writing of the English common law. As a 
matter of fact, there was considerable opposition 
when the Criminal Code was first prepared, as it 
was feared that if the principles of criminal law 
were reduced to statute some of the elasticity of the 
English common law would be destroyed. In prac- 
tice, however, it has been found that this is not the 
case. The Code is simple, broad and comprehensive 
in its expressions. Such being the case, it takes care 
of all eventualities and has been found fully effi- 
cient for the maintenance of substantial justice. 


A considerable advantage is derived from this 
uniformity of laws, because not only are the courts 
and juries enlightened by the views and jurisprudence 
arising within their own and the sister provinces, 
but the man in the street instinctively learns that 
murder or kidnapping or arson is a crime of identical 
gravity whether committed in Prince Edward Island 
or Vancouver. In other words, he thinks of crimi- 
nal law as a concrete, substantial and lasting force; 
and the uniformity of its principles and of its main- 
tenance creates in him a spirit of respect and a will 
to observance. 

The second, and probably the most important, 
reason, for the facility of administration of our crimi- 
nal laws, arises out of the constitution of the courts 
themselves and the discipline which obtains in them. 
The criminal courts in Canada are presided over by 
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a judge of what is called, in Quebec, the Superior 
Court, and, in the other provinces, the Supreme 
Court. There is no difference except in name. This 
court is the highest tribunal of primary jurisdiction 
and deals with all civil matters. A judge of this 
court, when sitting in criminal matters, constitutes 
the Court of King’s Bench (Crown Side), where he 
is always assisted by twelve jurors. Every accused 
who has committed what is known as an indictable 
offense (and this is practically the equivalent of 
any common law crime) will eventually come for 
trial before the Court of King’s Bench (Crown Side), 
unless he sees fit to make option for a speedy trial, 
in which event his case is heard by a judge of the 
Court of the Sessions of the Peace. In charges of 
murder, treason, or rape—which in Canada are the 
only three crimes punishable by death—no option 
is permissible: the trial must be by jury. 

In court all judges are gowned. This rule applies 
also to the attorneys. The judge’s bench is at least 
six feet above that portion of the courtroom where 
the public may have access. Absolute silence is 
maintained in court at all times. To one unused 
to its atmosphere, the austerity of the criminal court 
is almost oppressive. No one would think of mov- 
ing close to the judge’s bench or addressing him in 
private unless specially invited—and such invitations 
are rare. If the judge wishes to confer with Counsel 
he will leave the bench and receive them in his 
chambers, where, fortunately, the atmosphere is en- 
tirely different. 

There are good and sufficient reasons for all this. 
First, as regards the gowning—there is nothing per- 
functory about the wardrobe of a Canadian barrister, 
and there are certain definite rules which must be 
followed, failing which he will not be heard in court. 
If he is not a King’s Counsel he wears a gown of 
black cloth over a specially made black coat, a white 
shirt, wing collar, and special turned-down bib. If 
he is a King’s Counsel he wears a black vest and 
braided cutaway, over which is the heavy black silk 
gown with square collar—the particular insignia of 
his rank. White shirt, collar and bib, of course, are 
also essential parts of his costume. The judge on 
the bench is dressed similarly to the King’s Counsel, 
with the addition that he wears a special three- 
cornered hat when mounting or descending from 
the bench. He dons his hat in court only when 
passing the death sentence, on which occasion he also 
wears black gloves. 

The gowning has a certain importance and sig- 
nificance of its own in the maintenance of dignity 
in. court and of respect for the administration of jus- 
tice. The judge and the attorney are thereby set 
apart from the public. 

Only in particular circumstances is the accused al- 
lowed to sit with his attorney in court. 

The machinery of justice is set off by itself; its 
operations are open to the eye and visibility is un- 
restricted. 

All this creates respect. And, needless to say, in 
the criminal mind respect for justice is closely akin 
to fear of justice. 

The judges themselves are appointed for life, by 
the government. Theoretically, these appointments 
are non-political. From a practical viewpoint, this 
is generally the rule, although, of course, it is the 
accepted prerogative of the party in power to ap- 
point the judges from amongst the outstanding mem- 
bers: of. the bar who are their friends politically. The 
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judge who is to be appointed, however, has not to 
seek election, or re-election, nor has he to curry the 
favor of anyone, and once he is appointed he has 
nothing to gain from pandering to the desires even 
of those who have caused his appointment, nor has 
he to fear anyone. He will remain on the bench all 
his life or until ill health or old age entitles him to 
a pension. There is therefore nothing left for him 
in the world, apart from his salary, but his own 
self-respect and the esteem of his fellow-citizens. 
Socially, in consequence, a judge on his appointment 
becomes looked up to by the whole population. The 
pedestal upon which he is thus placed would in my 
opinion serve as an incentive to service even to a 
weak appointee. The elevation to the rarified at- 
mosphere of the bench does a great deal to create 
that judicial detachment and firmness of character 
which are so necessary to maintain consistency and 
permanency in the administration of justice. 

The Crown Prosecutor is named by the Provincial 
Government. He is responsible to no one save the 
Attorney General; he has nothing to gain and no\h- 
ing to fear, and it is perfectly immaterial to him 
whether an accused is acquitted or convicted. He 
has only one interest—and that is the proper ac- 
complishment of his duty, after which his mind is 
perfectly at ease and at rest. 

There is not a single elective function in any of 
the courts of the British Empire. 

As may be seen, British justice takes itself serious- 
ly. The result is that the citizen takes justice seri- 
ously and is anxious to maintain this respect which 
the courts have imposed upon him. A recent exam- 
ple is particularly in point. With all due respect to 
our vice-president, Mr. E.-K. Williams, K. C., the 
city in which he lives, Winnipeg, is well known for 
its strong labor tendencies. It has been the only 
city to consistently return Labor Members to the 
Federal Parliament. Some time ago one of its police 
magistrates saw fit, for reasons best known to him- 
self, to preach from the bench that he was dissatis- 
fied with the way in which some of his brother 
judges were administering justice, and subsequently 
he took violent and public objection to certain 
remonstrances from the Department of the Attorney- 
General relative to his conduct. In one particular 
instance he released a burglar, who had stolen but 
who pleaded he needed the money for his family. 
The judge in question stated that it was no more 
a crime for this man to have stolen than it was for 
the president of a bank or insurance company or 
other financial institution to have allowed the busi- 
ness to become bankrupt. His theories verged on 
Bolshevism. Needless to say, he gathered consider- 
able support from the radical element in the com- 
munity. The Government appointed the Chief Jus- 
tice of one of the neighboring provinces to inquire 
into the man’s conduct and as a result the recalci- 
trant judge was forced to resign. The whole mat- 
ter had gained considerable publicity. Our judicial 
but misguided friend, having contrived over a long 
period to maintain the cry of “Rich man’s justice 
and poor man’s justice,” resigned, with the intention 
of running for parliament as soon as a vacancy oc- 
curred in a labor district. He was firmly convinced 
he could continue to harass his enemies and the Gov- 
ernment from the floor of the House. A vacancy 
soon occurred; and the ex-judge conducted a strenu- 
ous campaign—and was ignominiously defeated. The 
common people, the working men, whose champion 
he had misguidedly set out to be, would not tolerate 
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the administration of justice being made into a poli- 
tical platform, and their vote was solidly against 
hirn. 

Che fact of his appointment being untrammeled 
by thought of future consequence clears the judge’s 
mid when he is on the bench. One of the most 
pr:ctical results of this is found in the matter of the 
choice of jurors. Montreal is the fourth largest city 
on the American Continent and has its fair share of 
crine and criminals. Yet within my memory there 
has been only one case where it took more than a 
day to choose the jury. As a rule, the choice is 
perfunctory, and, in the average murder case, will 
take from ten minutes to a maximum of half an 
hour. The defence is allowed a limited number of 
peremptory challenges. It may, of course, challenge 
any juryman for cause; but the defence attorney 
must quickly satisfy the judge that these challenges 
are for a definite and valid reason. Otherwise the 
judge will ruthlessly cut away all attempts to waste 
time. It is true that the attorney will be able to 
continue his questioning, but if he does so the com- 
ments directed at him by the bench are such that he 
will quickly lose the sympathy of his prospective 
jurors—a thing which necessarily he must avoid. 
The challenges which are tolerated by a court must 
bear upon any personal interest of the juryman. 
No question will be allowed based upon creed or 
religion, or as to whether the juror is employed in 
the same locality as the accused, etc. If a juryman 
is challenged, the two previously sworn jurors sit 
as triers as to his fitness to serve. If through the 
inexperience of an attorney the questioning threatens 
to be over-long the judge will usually intervene to ask 
the challenged juryman: “Do you feel that after 
taking the oath you will render a verdict according 
to your conscience and based on the evidence you 
shall hear?” The answer to this question is almost 
invariably in the aff:rmative; and the court will 
then call for the decision of the triers, who wi!l hold 
that the questioned juryman is fit to sit. The Crown 
on its side is entitled to a certain number of peremp- 
tory challenges. It may also suspend the calling of— 
or “stand aside”’—as many names as it may see fit. 
The peremptory challenges are rarely used. The 
“stand-aside” is employed only to avoid having very 
old men or cranks on the jury. Should the panel 

come exhausted these “stand-asides” are called 

rain and the eligib'es amongst them used to com- 
ele the jury. Most always in practice the Crown 

il! accept the first twelve individuals called. As 
a rule, the first witness will be called within half an 
hour of the opening of court. 

The case is “opened” to the jury by a short sum- 
mary by the Crown Prosecutor, in a quiet matter- 
of-!act expose of the evidence which the Crown in- 
tends to adduce. The jury will be told: ‘A B stands 
beicre you on trial accused of murder. The Crown 
intends to submit proof to show that he caused the 
death of the victim and proceeded in the following 
fashion.” Unless the circumstances are peculiarly 
complex this summary requires only a matter of 
five minutes to make, and its purpose is simply to 
enable the jurors to follow intelligently and dove- 
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tail the pieces of evidence adduced in the progress of 
the trial. 

The role of the Crown Prosecutor before the courts 
conducted under English criminal law is not exactly 
what his name would imply. As we have already 
seen, he stands in a position of absolute impartiality. 
It is his duty to examine the record and satisfy 
himself of the guilt of the man who has been sent 
up to stand his trial, and then to proceed to com- 
pile the evidence and submit the proof as in any 
case in which an attorney is engaged—but he has 
another and quite as important role. Being, as he 
is, practically an assistant in the administration of 
justice, it is also his duty to see that the accused 
obtains a fair trial, and, paradoxically the more 
insistent he is in this respect, the more will he be 
assured that a conviction will be registered by the 
jury—provided, of course, this is justified by the 
evidence. 

We have seen that the jury is completed within 
short order. One of the reasons for this is the fact 
that rarely has the juryman a foreknowledge of the 
evidence which is to be adduced in the case. He 
will probably know from the newspapers, in a general 
way, that a crime has been committed, and he may 
possibly have heard that the accused now at the bar 
was arrested. He may also know, from information 
gleaned by the newspaper reporters, that it is sug- 
gested that the accused committed the crime in a 
certain fash‘on. This, however, is the extent of his 
knowledge; and in his own mind there cannot be 
more than a vague surmise as to the facts, as the 
slight information in his possession can never have 
been sufficient to have convinced him of the accused’s 
guilt or innocence. There is a special reason for this 
—and here again we find one of the essential ele- 
ments of the firm fabric of British justice. A 
police officer will never publish a confession, nor 
will he under any circumstances apprise the press of 
the details of a crime. The reconstruction of a crime, 
in public, the returning with the accused person to 
the locality, are things unheard of. If anything of 
this nature is necessary to the proper investigation 
of the crime, it is done with the utmost secrecy. The 
name of the Crown Prosecutor who will handle the 
case is unknown to the public as such until the time 
of trial. He may in certain cases have been working 
day and night with the police giving his opinion 
when needed, advising as to the further evidence 
necessary to complete a legal case—but these activi- 
ties are never made public property. The Crown 
Prosecutor will never suggest in the columns of a 
newspaper that he has grilled a poor accused for 
two to twenty-four hours and that finally he has 
been able to obtain a confession. In other words, 
the Crown and the police will not furnish the accused 
with that strongest of all weapons of defence; towit, 
sympathy for the underdog. Further, before trial, 
a’most all mot’ons and applications, with the ex- 
ception of those having as their object useless delay, 
are granted to the accused. This would include 
particulars of the indictment, and, in cases of penury, 
the services of the Crown officers to locate and 
summon defence witnesses, and the provision of funds 
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to bring them from distances when necessary. All 
this, of course, is before trial. The result how- 
ever, is that when the accused comes to trial he is 
placed there to all intents and purposes, by the ad- 
ministration of justice, which finds itself compelled 
to bring before twelve jurors one of their fellowmen 
charged with the commission of an offence against 
that society which they represent. 


If in the evidence there is anything favourable to 
the accused, bearing upon his possible innocence, it 
is the Crown’s duty to adduce it; and the more care- 
ful the prosecutor is in satisfying the jury that every- 
thing possible has been and is being done to grant 
the accused a fair trial, the surer he is that the jury 
will properly appreciate the evidence and bring in a 
verdict of Guilty where such a conclusion is justified. 


As a matter of fact, jury acquittals in Canada are 
the rare exception. This is so true that in many 
instances the prosecutor will lodge what is known 
as a preferred indictment, which takes away from the 
accused the option to which he is entitled ordinarily, 
to be tried by a judge alone. The effect of this 
preferred indictment is to bring the accused before a 
jury for tria!. The lodging of a preferred indictment 
does not reflect in any way against the ability or 
integrity of the judges before whom the accused 
might have elected to have his speedy trial; but the 
practice arises out of the experience which has been 
acquired in Montreal that a jury will be less suscept- 
ible to that element of judicial doubt that a judge 
finds himself obliged to listen to. Twelve men, di- 
viding the responsibility between themselves, will 
make up their minds as to whether or not the man 
charged has or has not committed the crime alleged 
against him; and, in cases involving organized 
crime,—with their accompanying well-formulated 
defences of alibi perjured witnesses etc..—the jury- 
man will separate the chaff from the wheat and truth 
from untruth, with uncanny precision, and substan- 
tial justice is invariably done. 


In every possible way, and at all times, jurymen 
are made to feel that the finding of the guilt or 
innocence of the accused is their duty and their duty 
alone. The idea of prosecution is defin‘tely kept in 
the background. No one msists on a conviction. 
The jury is simply asked to decide on the equitable 
presentation of the case for or against the accused. 
The jury has nothing to do with the sentence, how- 
ever. It has sole'y to pass upon guilt or innocence. 
The judge alone decides upon the sentence. He is 
allowed no option in cases of murder. 


“But,” it has often been asked, “how is it possible 
to bring an important case to trial without hav ng 
the evidence known to the public?” Here again the 
answer is in the dignity which the courts seek to 
maintain for themselves. Any police officer who 
sees fit to instruct the newspapers as to the details of 
a confession obtained, or as to the particular nature 
of the evidence to be adduced, would soon find him- 
self in a most uncomfortable position when he came 
into court to testify. Not only would his action be 
most unmercifully upbraided by the defence, but 
the bench’s comments on his conduct would inevit- 
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ably lead to his dismissal. The public discussion of 
matters which are under judicial inquiry practically 
constitutes contempt of court. The newspapers them- 
selves are particularly careful not to transgress in 
this regard. Needless to say, the Crown Prosecutor 
—who occupies the front of the state in court, so 
far as the jury is concerned—remains an unknown 
quanity until the case is actually called for trial, 
Even then, the part he has plaved in the inquiry, if 
any, will rarely be revealed. 


One of the most difficult situations to meet, in 
reference to this matter of satisfying the jury that 
the accused is having a perfectly fair trial, arises out 
of the necessity, which crops up in certain cases, of 
using the evidence of one accomplice against the 
other participants. I refer particularly to those cases 
where it has been found necessary to grant immunity 
or mitigation of sentence to a criminal whose evidence 
is required. This question of immunity given to what 
is called a Crown witness who gives “King’s Evi- 
dence” is one the morality of which has long been 
discussed. Is it equitable to allow one of a gang of 
criminals to obtain his freedom on condition that 
he divulges the activities of his confederates and 
sends them to the gallows or jail by his evidence? 
Prima facie, it is repellent. We were young children 
when we were taught by our parents—and we try 
to instil the principle into our own children—that 
they should not tell tales or “squeal.” But what else 
is to be done in gang crime? A gang works to- 
gether; the activities of its members are the more 
difficult to detect in that they sever and each one does 
only a part of the work. In other words, it is not 
possible to follow one of them and discover what 
crime is in process of being committed, as he alone 
could not disclose all the ramifications. There re- 
mains, therefore, the sole alternative of fighting fire 
with fire. This practice has been deprecated by all 
courts, but they have been unanimous in saying that 
it is a necessary adjunct to the administration of 
justice. The most flagrant example we have had of 
this in Canada was when four men died on the 
scaffold on the evidence of one of their accomplices 
in a gang crime. Gang crime had found its way into 
the City of Montreal; a firm hold had been establish- 
ed. One Tony Frank had divided the city into 
sections—with a lieutenant in charge of gambling, 
another in charge of prostitution, another in charge 
of “dope”, and so on, throughout the whole gamut 
of organized vice. It was even rumored that certain 
court employees were in their pay and affording 
assistance in the matter of “straw” bail in cases in 
which the Tony Frank gang were involved. The 
police themselves were singularly and peculiarly in- 
competent whenever any activities of this individ- 
ual or his satellities required investigation. Frank, 
in his small way, was becoming the Capone of Mont- 
real. He had not yet, however, endeavored to branch 
out and molest the general public. The day arrived, 
when the Tony Frank gang organized itself in a 
large way and held up a bank car. The driver de- 
fended himself and was shot dead. A passing motor- 
cycle policeman gave chase and fired after one of the 
disappearing cars used by the gang. He little knew 
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that one of his shots had taken effect, but later that 
afternoon the body of a well-known thug was found 
on the outskirts of the city, in a bullet riddled car. 
A cigarette box, with two telephone ~umbers scrib- 
bled on it, was found on the corpse. These numbers 
were traced to two of the conspirators, and they were 
caught redhanded dividing their share of the spoils. 
Their paramours were also with the men. Both men 
were arrested and charged with murder. The women 
were available to testify that the money had been 
brought in by the two men immediately after the 
hold-up, and doubtless a conviction could readily 
have been obtained against both, but the women 
knew nothing of the organization, and the bank in- 
vestigators were of course anxious to locate the bal- 
ance of the money as well as to apprehend the other 
men who had participated in the hold-up. One of 
the two men arrested Nieri—was offered immunity, 
which was guaranteed to him over the signature of 
the Attorney-General of the Province of Quebec, 
who alone in the province is empowered to grant a 
nolle prosequi. Nieri told the whole story, how the 
plan had first been conceived, the meetings that took 
place and what occurred thereat, the collection of 
weapons, cars, etc. A taxi-cab driver was located, 
who had driven one of the men to the meeting-place 
with the sawed-off shot guns. (Machine guns were 
then still new to the underworld.) Finally half a 
dozen men were arrested; and when the six were 
brought to trial corroborative testimony as to cer- 
tain details of Nieri’s story was laid before the jury. 
The six men tried included Tony Frank and three 
other Italians, and also a former police officer of 
the city of Montreal, who had at one time been an 
atheletic champion but had been dismissed from the 
police force on account of his criminal association. 
At trial, Nieri told his story in the witness box. The 
defence made the most possible of the fact that he 
would be let off scotfree following the trial, al- 
though it might have been his bullet which killed the 
bank messenger. One of the six, Serafini, had al- 
ready been tried separately, and the jury in his case 
had disagreed. He was then brought to trial with 
his five confederates. At the trial of the six, the 
presiding judge, Mr. Justice Charles Wilson, told the 
jury that if they believed the story of Nieri it was 
their duty to convict and that the fact of Nieri’s re- 
lease as a result of testifying against his accomplices 
should have no bearing upon their judgment. The 
question they should ask themselves, he said, was 
simply this: had Nieri told the truth? “And let me 
say”, continued the learned judge, “during the course 
of the trial one of the learned Counsel for the de- 
fence made reference to Nieri as a betrayer, a Judas. 
Well, however Counsel may qualify Nieri, this much 
is true: when Judas Iscariot, saying, ‘Hail, Master’ 
aa out Our Lord and betrayed Him, he told the 
trut Mes 


An unanimous verdict was rendered against the 
six men. Four of them mounted the scaffold, and, 
as regards the other two, the death sentence was 
commuted to life imprisonment. In the case of one 
of the two, the man Davis, who had stolen cars for 
the organization, consideration was taken of the fact 
that another of the condemned men, the ex-police- 
man, following the verdict of the jury and when 
asked if he had anything to say before sentence of 
death was passed, broke the silence he had maintained 
throughout the trial and said that while he was ready 
to take his own medicine he wanted to say that Davis 
had left the organization a few days before the 
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actual hold-up took place. This case not only defi- 
nitely and permanently broke gang rule and gang 
crime in Montreal, but served also to positively 
establish the necessity of “King’s Evidence.” 

It is hardly necessary for me to state that when 
we in Canada look across the line at some of the 
more unfortunate States of the Union, and gaze upon 
the criminal activities which can now be carried on 
there, we rejoice in the fact that Mr. Justice Wilson 
had the courage to tell the jury they must convict if 
they believed Nieri’s story. 

Reference has already been made to confessions 
obtained by the police. I may say that the higher 
appellate judges, both in Canada and in England, 
have been most critical in the matter of confessions. 
Our jurisprudence has definitely laid down the prin- 
ciple that a confession must be both free and volun- 
tary. It is a somewhat extraordinary thing that this 
jurisprudence arises, not out of the criminal code, 
which is silent on the question, but out of that very 
spirit of fair play to the accused which is adhered to 
in the last degree in practice, and which, paradoxi- 
cally, as we have seen, becomes the most potent 
weapon against him. Although, as I have said, the 
Code makes no reference to confessions and their 
admissibility or otherwise, our judges consistently 
and definitely lay down the principles, and had done 
so, that a confession can not be adduced or even 
alluded to before the jury unless the Crown has 
previously been able to prove that it was obtained 
freely and voluntarily. Even when this proof has 
been made conclusively, the appellate tribunals will 
invariably express their regret that it has been neces- 
sary to use a confession before the Court. Needless 
to say, with this burden upon them, the police will 
not attempt to introduce a confession as evidence 
unless it has, in fact, been made spontaneously and 
voluntarily by the accused or has resulted from ques- 
tions asked by the police after the accused has been 
carefully put on his guard. This placing on guard is 
almost sacramental in its formula. Every police offi- 
cer carries the wording in his pocket. The Accused 
is told that he is charged with a certain offence, that 
he need not speak unless he desires to do so, that he 
has nothing to fear from any threats and nothing 
to hope from any promise that may have been held 
out to him, but that whatever he does say will be 
taken down in writing and used against him in evi- 
dence at his trial, notwithstanding such promises or 
threats. 

If the Crown finds itself obliged to introduce a 
confession it will first do certain things. As a rule 
it will not introduce such testimony unless it has 
little or no other available evidence.. This means, 
of course, that the police will not cease their efforts 
upon securing a statement from the Accused. Then, 
should the Crown regard it as necessary to intro- 
duce the confession at trial, it will previously notify 
the defence attorney of its intention, and when the 
matter comes up for submission in Court the jury 
ret res, because, naturally, it is not permitted to know 
that such a matter is to be discussed. In the absence 
of the jury, then, the police witnesses are closely 
questioned as to all the circumstances surrounding the 
making of a statement by the accused. The accused 
himself may even be heard in his own defence on 
this special point, or may call witnesses if he sees 
fit. If there is the slightest suspicion of coercion, 
be it only mental, the statement will be rejected and 
not again referred to during the trial. 

It is on these questions as to confessions that 
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our appellate tribunals are most severe. Many cases 
have occurred where confessions have been directed 
on appeal and new trials ordered. In many instances 
a conviction has, nevertheless, been registered anew, 
though the second jury knew nothing of the con- 
fession evidence adduced at the first trial. 


Delays are frowned upon both in England and 
Canada. As a matter of fact, the English courts are 
exceedingly severe in this connection. In many in- 
stances a man has been arrested, tried, convicted, 
appealed, and has been hanged, all within two 
months. A most pertinent example of the celerity of 
justice in England arises out of the recent conviction 
of the automobile and speed boat racer, Kaye Don, 
who is so well known in America in connection with 
races for the Harmsworth Trophy, on the St. Clair 
River, Detroit. He is a sportsman of the first water, 
admired by every living Englishman and innumer- 
able Americans and Canadians for h‘s adventurous 
spirit and his successes in the racing realm. Don, 
while testing a new racing car for a road race on the 
Isle of Man, found it necessary to run over the 
course. Unfortunately, during the test, he did not 
have lights on his racing machine, and he failed to 
properly negotiate a curve. His mechanic, who had 
suggested the trial run, was killed, Don also being 
seriously injured. On leaving the hospital, and while 
still on crutches, he was brought up for trial, and a 
verdict of Guilty was pronounced against him al- 
though personally throughout the case he was 
treated with all the deference which befitted his status 
in the community. He was sentenced to six months’ 
imprisonment at hard labor and heavily fined. He 
immediately gave notice of appeal, the hearing of 
which was fixed for a day six weeks from sentence. 


Under British law the only delay which is freeely 
granted to an accused is when he appears for trial 
and can show valid reason why he has been unable 
to properly prepare his defence. When satisfactory 
reasons are advanced for delay, he is given the neces- 
sary number of days, and another case is proceeded 
with. 

When a conviction is registered against an accused, 
he is entitled to appeal to the Court of King’s 
Bench (Appeal Side). Should the decision of that 
Court be unanimous in maintaining the conviction, 
he then has no further recourse whatsoever. If 
there is dissent he is then entitled to a further appeal 
to the Supreme Court of Canada. 


The position that we take with our jurymen is 
that we are reluctantly obliged to bring one of their 
fellowmen before them in order that they may judge 
if he has committed a crime, and we make it clear 
that our duty ends where theirs begins and that we 
have done our duty fairly to society and to the 
accused, and that it now behooves them to assume 
their own responsibility and do likewise. I say that 
that is the third and, in my opinion, equally im- 
portant factor in what I have already referred to 
as the success of British justice. 


We have, of course, in our laws the writ of habeas 
corpus, as well as the writs of prohibition and cer- 
tiorari, and the other prerogative writs which are 
made to take care of all particular and special abuses; 
but these writs bear upon the question of procedure 
only. If a man has been convicted, he may, by writ 
of habeas corpus, apply to any judge of the Super- 
ior Court to compel his custodian to appear and 
show cause why he is being detained. This writ is 
fully answered by a declaration on the part of the 
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jailer or sheriff that the accused is being held on 
commitment of a given court for a given crime, a 
further, that the crime is known to law, and if tha 
court has jurisdiction to hear the crime charged thé 
writ of habeas corpus has been exhausted. 


All this has taken us rather far afield, in ap 
pearance at least, from the subject of insurance 
crime. Let me excuse myself, however, by sayinj 
that a discussion of any one branch of crime and a 
the methods adopted under our law for its su 
pression, must necessarily lead to a description 4a 
the whole scheme of the administration of crimin 
law and to an outline of the whole broad subjec 
But we may now return to our immediate subject 
that of arson—in order to mention a few cases whi 
will serve as illustrations of what I have been tryin 
to make clear in the course of this paper. 


May I, first, be allowed to say—with pardonable 
pride in the system which allowed such a result 
that during my six years in the office of Crown 
Prosecutor, handling all the cases of arson that camé 
up during that time, as well as cases of fraud and 
perjury arising out of arson investigations, not oné 
instance occurred where a conviction was not regis 
tered. 


England struck at an arson r’ng last summer, when 
if my memory serves me right, there were thirty~ 
two individuals in the dock when the case was called 
Amongst those convicted was a Captain of the Sal 
vage Branch of the London Fire Department. 
thorough clean-up of the whole gang was effected. 


Another ring was broken in Montreal about twe 
years ago. Seven men were arrested and seven con 
victed, and the convictions were maintained in ap 
peal. : 

Our friends in Manitoba had an_ interprovincia 
ring, which was also destroyed of recent date. 

Of course, we will always have the firebug with 
us, but h’s way is a hard one, once he falls within the) 
toi's of the law. Sentences in cases of arson general- 
ly range all the way from two years to fourteen 
and commutation of sentence is rarely granted. This) 
commutation, by the way, which takes the form) 
of release on ticket-of-leave, is considered to be the 
prerogative of the Sovereign, and no one is per- 
mitted to criticize. 

I have already stated that we, in British countries, 
feel justified in being proud of our criminal law and 
its administration. Possibly, it is because we feel it 
is one of the very few spheres in which our American 
friends have not gotten ahead of us, that we are all 
the more anxious to maintain the advantage wé 
believe we have in this respect. 

I doubt very much if these remarks of mine of 
our administration of justice have brought much of 
utility to this meeting. I do hope, however, that 
they have proven of at least some interest and they 
have served in some slight measure to answer some of 
the questions which have been addressed to me so 
often by American colleagues who knew of my pas 
connection with the Crown Prosecutor’s office id 
Montreal and of my experience in cases having to do 
with crimes connected with arson. ; 

If this subject is of any further interest to any 
amongst you, I would consider it a privilege to 
supplement my remarks with a visit through our 
Courts in Montreal. This invitation is sincerely ex- 
tended and I would feel flattered if advantage weré 
taken of it. 


bud. 








